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OTHER PHASES OF MESSAGE 


Right to Suspend Rate Advances Likely to be Con- 
tested—Why Not Initiative in Increases? 
—Written Rate Quotations 








Washington, D. C., January 21.— 
Sincere in our approval of every 
reasonable and practical increase in 
the powers of the Interstate Com- 
merce Commission, because we re- 
gard such a body of. men as the best 
arbiters in the settlement of differ- 
ences between shippers and carriers, 
we gave an assent to two phases of 
Mr, Taft’s proposals for amending 

, the interstate commerce law. We 
believe the legalizing of traffic asSvciations is so gener- 
ally considered an economy in promulgating rates that 
opposition is unimportant. 

A conflict seems to present itself in the clauses 
providing for initiative for the Commission and the one 
stipulating that stock issues be sold at par. The condi- 
tion in our minds is this: The power to initiate rates 
is to be withdrawn from the owners of property at a 
time when the price of stock is legislatively fixed. The 
issue here confronted is so grave that leaders in shipping 
circles are not without most serious doubt as to the ef- 
fect upon development. Those who champion these fea- 
tures of the proposed law, the one legislating values and 
the other granting power to suspend rates, presuppose, 
We fancy, extraordinary powers upon the part of the 
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Commissioners, who already have great responsibility 
thrown upon them, and who must exhibit rare and un- 
usual capacity if they escape the horns of this dilemma 
and keep the wheels of commerce regularly moving. 

Supervision of stock issues is in principle in quasi- 
public corporations, we believe, reasonable and right and 
a function of government. The value of security issues 
under this supervision is commercial in nature and a 
private right, and circumscribed by legislation and, 
without initiative concerning rates for the carriers, the 
situation is more than ever complex, 

The principle of uniformity in classification, in so 
far as analogous articles may be included under the 
same head in all territory, is being worked out by the 
Interstate Commissioners along progressive lines, and 
also the plan for uniform demurrage charges. The power 
to ‘declare rates unreasonable exists also, and the right 
to establish routes for the shipper when necessary, so 
that much of railway control is already in the hands of 
government, 

Initiative as to rates one bureau chairman has of 
late said to us, ought to be left with the railways, or 
else the flexibility necessary to meet changing trade 
conditions is lost. Certainly initiative as to rates ought 
to be in the hands of those most closely in touch with 
the commercial pulse. Is it right to burden the Inter- 
state Commerce Commission with the responsibility of 
keeping themselves so informed that initiative can be 
reasonable and impartial? 

Again, if they are partial and careful, can the Com- 
missioners fail to initiate increases in rates, when they 
find certain lines of traffic carrying less than their share 
of the transportation charge? This fact will develop as 
ceftainly as unreasonably high rates can be shown. It 
is stated that no railway voluntarily reduces rates ex- 
cept to increase tonnage. The question is field for wide 
discussion, but the chances are that such occasions are 
as frequent as the voluntary request for an increase, 
from those who knew their shipments were all made at 
a loss to the railways. Very few people care, appar- 
ently, whether railways are profitable or not, and yet 
many millions of people live directly from the results 
of transportation. Next to the farmer, this class is the 
largest in the country, and some of the industries power. 
ful in the interests seeking new legislation must mate- 
rially lose value with any long cessation of railway 
prosperity. 

Railways, we believe, now give shippers rate quota- 
tions in writing when desired, ahd this covers the pur- 
pose of the paragraph relating thereto, and that is to 
furnish the shippers evidence to bring ifito court for the 
recovery of any damage resulting from errors in quota- 
tions. To assess a fine for errors, to be paid when col- 
lected to the United States, is to impose rather an ab- 
surd penalty upon a hard-working class of men, who are 
worth as much consideration as any other class. The 
possession of the written evidence enables the shipper 
to go into court with the facts, therefore what real in- 
terest has he in placing under further ban the unfortu- 
nate parties who serve him? 

In theory the ownership of a controlling interest in 
one competing line by another is wrong, but the preven- 
tion of this evil is one of the most difficult in the cata- 
logue of investments, because the real owners of rail- 
ways are those who can control without majority hold- 
ings. The regulation of these matters is brought about 
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more practically by the other forms of restraint that are 
in force, and it will be seen that their effect will be a 
deterrent to limit such amalgamation in future as has 
been sometimes brought about in the past, and which 
many conscientious railway men were earnestly opposed 
to at the time. We cannot refrain from reverting here 
to some recent combinations of capital in lines other 
than railway transportation, in the face of the restraint 
being imposed upon railways, and so far-reaching in ef- 
fect upon possible restriction of development except in 
the interests of the few, and the further curtailment of 
the privileges of the masses, that the railroad octopus is 
a mere bagatelle. William Allen White's “A Certain 
Rich Man” is food of the most nutritious sort for every 
good citizen. W. B. B. 


Defend State Regulation of Rates 


Washington, D. C., January 21.—Defense of state 
regulation of transportation eompanies and rates was 
made by Governor Hadley of Missouri this week, at the 
conference of governors held here. 

“One-third of the cost of everything that we buy,” 
declared the governor, “results from the expense of 
transportation. The question of transportation deter- 
mines the poor man’s breakfast and the rich man’s home. 
Those who control transportation have the power of levy- 
ing tribute upon the labor and frugality of the people. 
There is nothing that we eat, there is nothing that we 
wear, there is no part of the house that shelters us from 
the summer’s heat and the winter’s cold but that its 
cost is affected by the question of transportation. 

“Experience has shown that it cannot be safely left 
.to, those who control the operation of these great enter- 
prises to fix the rates at Which shall be carried from 
the producer to the consumer that which constitutes the 
commerce of the nation. 

“The difficulties incident to this question have caused 
some to contend that government ownership of railroads 
is the only satisfactory solution. I believe that the prov: 
ince of government should not be extended, except where 
it is certain and necessary to promote the public welfare, 
so as to include the ownership and operation of business 
enterprises. 

“But, as the only other alternative, we must adminis- 
ter the power of government so that the railroads of the 
country shall be open to all alike on fair, just and rea- 
sonable terms. And we must bring to an end the anom- 
aly of the rich owners of poor corporations; of owners 
made rich by the exploiting of the people through the 
manipulation of railroad properties and the railroad cor- 
porations made poor by the manner in which they are 
manipulated in the interest of those who control them. 

“We must recognize the necessity of insisting upon 
the fundamental préposition that the right to engage in 
the operation of a public-service corporation is a right to 
tax the industry and the frugality of the people, and 
that the people must adopt such methods of regulation 
and control as will result in this tax being equally and 
fairly imposed.” 








WOULD INCREASE NUMBER OF COMMISSIONERS. 

Fort Worth, Tex., January 21—A movement has been 
started among shippers and freight bureau officials of the 
southwest to bring about the enlargement of the mem- 
bership of the Interstate Commerce Commission by the 
appointment thereto of two railroad-rate trained men. 
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DECISIONS OF COMMISSION 


Interstate Board Hands Down Rulings in Contested 
Cases - ‘ 


Grain Rates to Astoris Reduced 


No. 2288. 
(17 I. C. C. Rep., 406.) 
COOPERATIVE & EDUCATIONAL UNION 
Vs. 
GREAT NORTHERN RAILWAY COMPANY ET AL. 





FARMERS’ 





No. 2562. 
ASTORIA CHAMBER OF COMMERCE 
Vs. 


SAME. 


Submitted December 2, 1909. Decided January 4, 1910. 
The Commission is asked to establish joint through rates on 
grain and grain products from producing points in Washing- 
ton, Oregon and Idaho to Astoria, Ore., the same as the rates 
to Portland, Ore., and Seattle and Tacoma, Wash.; Held, 
That the fact that defendants have provided themselves with 


tracks, warehouses, wharves, etc., for handling export grain - 


at Portland, Seattle and Tacoma does not impose upon them 
the obligation of duplicating those facilities at Astoria; Held, 
further, That defendants’ rate on grain and grain products 
from — in Washington and Idaho to Astoria are unrea- 
sonable per se, and that rates shall be established to Astoria 
not more than 4% cents per 100 pounds higher than the rates 
to Portland. 


Frederick H. Murray for complainants. 

F. V. Brown and F. G. Dorety for Great Northern 
Railway Company. 

Charles H. Cary and James B. Kerr for Spokane, 
Portland & Seattle Railway Company and Astoria & Co- 
lumbia River Railroad Company. 

W. W. Cotton for Oregon Railroad & Navigation 
Company. 

George T. Reid for Northern Pacific Railway Com- 
pany. : : 

J. C. Flanders for Portland Chamber of Commerce, 
Intervener. 

. Report of the Commission. 
CLARK, Commissioner: 

These complaints involve the same question, were 
considered together in hearing and in briefs, and will be 
disposed of in one report. 

Astoria, Ore., a city of 15,000 population, is located 
on the Columbia River near its mouth, about 10 miles 
from the ocean. Portland, Ore., with a population esti- 
mated at from 250,000 to 300,000, is located on the Wil 
lamette River near its confluence with the Columbia 
River, is at the head of navigation of these rivers so far 
as seagoing vessels are concerned, and is about 100 
miles eastward from Astoriza. 

On commodities generally, shipped to or from points 
lying eastward of a line drawn, roughly speaking, from 
Winnipeg to Denver, Astoria is granted the same rates 
that apply to the so-called North Pacific coast terminals, 
Portland, Ore., and Seattle and Tacoma, Wash. 

In the states of Washington, Oregon and Idaho there 
are important grain-growing sections principally devoted 
to raising wheat. The crop for the present year is esti 
mated in the record as 60,000,000 bushels, this being 
divided, 33,000,000 bushels for Washington, 15,000,000 
bushels, for Oregon, and 11,500,000 bushels for Idaho. » 

This wheat belt is pierced by numerous lines of the 
Great Northern, Northern Pacific, Spokane, Portland & 
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tems. Many important shipping points are reached by 
two or more of these lines. 

The western terminus of the Oregon Railroad & Nav- 
igation Company is at Portland, Ore.; that of the Great 
Northern at Seattle, Wash., while the Northern Pacific 
reaches Seattle and Tacoma and has a line from thence 
south to Portland. The Spokane, Portland & Seattle 
Railway, recently constructed, has a direct line from Spo- 
kane, where it connects with both the Northern Pacific 
and Great Northern, to Portland. This line is in direct 
competition with the Oregon Railroad & Navigation Com- 
pany’s line from Spokane to Portland. The Astoria & 
Columbia -River Railroad extends from Portland 100 
miles to Astoria. Its stock is owned by the Spokane, 
Portland & Seattle Railway, the stock of which in turn 
is owned jointly by the Northern Pacific and Great 
Northern railways. 


From all competitive points in the wheat belt, and 
from certain zones therein in which the rates are blan- 
keted, the rates on grain are the same to Portland, Se- 
attle and Tacoma, from each of which places wheat 
is exported. The rates to Astoria are made by adding 
to the rate to Portland the Astoria & Columbia River 
Railroad’s rate of 10 cents per 100 pounds. 

Complainant in case No. 2288 is an association of 
farmers, who have undertaken, through a cooperative 
plan, to market their own grain. The union owns about 
120 wheat warehouses, scattered throughout the wheat 
belt, and it is declared to be its purpose and intent to 
secure still more, until it is in a position to thus handle 
substantially all of the products of its members. It as- 
serts the belief that if given the same rate to Astoria as 
to Portland it could secure cheaper transportation rates 
to the final destinations in foreign countries and so bene- 
fit its members. Complainant in case No. 2562 is an 
association of the men in business and commercial enter- 
_Drises at Astoria. 


It is alleged that the rates on grain, grain products, 
hay and other farm products to Astoria are unreasonable, 
relatively and per se, and that the present adjustment is 
unduly preferential against Astoria and in favor of Port- 
land, Seattle and Tacoma. The Commission is asked to 
establish joint through rates from points of origin in the 
wheat belt to Astoria the same as to Tacoma, Seattle 
and Portland. 

Joint through rates from the grain belt are now in 
force to Everett and Bellingham, on Puget Sound. The 
rates on grain to Bellingham are 2% cents per 100 
pounds above the rates to Seattle, Tacoma and Portland. 
The rates to Everett are the same as to Seattle, Tacoma 
and Portland. Grain reaching Seattle via the Great 
Northern must pass through Everett. 

The distances via direct lines from the parts of the 
wheat-growing sections to Seattle and to Astoria do not 
differ greatly. The distance to Astoria, however, is some- 
what greater in practically every instance. The direct 
lines of the Northern _Pacific and the Great Northern to 
Seattle and Tacoma are across the Cascade Mountains. 
They have a longer low-grade route by using the Spo- 
kane, Portland & Seattle to Vancouver, Wash., and the 
Northern Pacific thence to Tacoma and Seattle. The 
direct route to Astoria is down and along the Snake and 
Columbia rivers. No railroad reaches Astoria except the 
Astoria & Columbia River Railroad, and no grain could 
Teach that point all-rail except by passing through Port- 
land. The Oregon Railroad & Navigation Company has 
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no line to Tacoma or to Seattle, although it is under- 
stood that arrangements are .about perfected for it to 
reach those points over joint track arrangements with 
the Northern Pacific. 

Grain was exported from Portland before any rail- 
road was constructed to that point. The Oregon Rail- 
road & Navigation was the first line from the wheat belt 
to Portland and the first through line from the east. 
Prior to 1887 the Northern Pacific had its line from the 
east through Spokane to a connection with the Oregon 
Railroad & Navigation at Wallula Junction. In that year 
its line over the Cascade Mountains to Tacoma was com- 
pleted. In 1893 the Great Northern completed its line to 
Seattle. The Northern Pacific and the Great Northern 
desired to build up ports and commercial centers at Ta- 
coma and Seattle, and they established at those points 
the same rates that were applicable to Portland. The 
Astoria & Columbia River road was completed about 
1890, and it is therefore seen that Portland was an im- 
portant grain-exporting port before any railroad reached 
Astoria. 

The business portion of the city of Astoria is largely 
built on piling. Much testimony was offered as to avail- 
able room for suitable facilities for an export port, from 
which it appears that trackage room would not be avail- 
able immediately at Astoria, but that a reasonable 
amount would be available between Astoria and the 
ocean on what is commonly termed Warrenton Peninsula. 
A large portion of the present main track and sidings 
of the Astoria & Columbia River Railroad in Astoria 
rests on piling. 

The Oregon Railroad & Navigation, the:-Northern Pa- 
cific, the Great Northern, and the Spokane, Portland & 
Seattle roads have their respective tracks, warehouses 
and wharves at Portland, Seattle and Tacoma for the 
purpose of handling this export grain. The warehouses 
are either owned.by grain exporters or are owned by the 
railroads and leased to such exporters. Such facilities 
are not available at Astoria, and if the defendants were 
to arrange to haul large quantities of export grain to 
Astoria it would be necessary to construct tracks, ware- 
houses, wharves and other necessary facilities for han- 
dling it. 

The grain rates from producing points in Washing- 
ton to Seattle and Tacoma were, until June, 1909, fixed 
by statute of the state of Washington, and are now sub- 
ject to regulation by the Washington state commission. 
In fact, important reductions therein have but recently 
been made in accordance with the order of that commis- 
sion. Necessarily, if the Oregon Railroad & Navigation 
Company desires to participate in hauling grain from pro- 
ducing points in Washington to a port for export it must 
make as low rates to Portland as are fixed by the state 
of Washington to Seattle or Tacoma. The rates from 
producing points in Oregon to Portland are in control of 
the Oregon commission and have recently been reduced. 
If the Northern Pacific and Great Northern desire to haul 
grain from producing points in Oregon to a port for ex- 
port they must make as low rates to Seattle or Tacoma 
as the state of Oregon makes to Portland. All of the 
grain raised in Washington could be taken to Seattle or 
Tacoma, and all of the grain raised in Oregon could be 
taken to Portland without interstate movement. 

It was alleged in complaint that the railroads unduly 
favored Portland against Astoria by paying the towage 
and pilotage on grain vessels between Astoria and~ Port- 
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land. It was, however, shown at the hearing that, while 
some such practice had obtained in years gone by, none 
such now exists. 

The principal witness for complainant in case No. 
2288 was of opinion that in order to export grain from 
Portland it was necessary for a vessel to partly load at 
Portland and for part of her cargo to be taken to Astoria 
on lighters and be there taken on board. The record, 
however, shows that that practice wos discontinued years 
ago, and that any vessel which can load at Astoria can 
load to the same depth at Portland. 

Intervener, the city of Portland, has done much to 
. improve navigation on the Columbia River. A municipal 
corporation known as the Port of Portland has been es- 
tablished by law. It has power to levy taxes upon the 
property in a large portion of Multnomah County, Ore., 
which district embraces all of the city of Portland, for 
the purpose of deepening the river and operating pilotage 
and towage service between Portland and the sea, and 
for certain other purposes. Through this means the city 
of Portland has expended some $2,000,000 in improving 
the conditions of navigation between Portland and As- 
toria. 

It is shown that steamship charter rates from Port- 
land and from Astoria to foreign ports are, and for a long 
time have been, the same. There is no evidence that 
grain would be taken by vessel from Astoria cheaper 
than from Portland, except one hearsay statement that 
a certain vessel owner had said that he would be willing 
to take it at a somewhat lower figure. It is shown that 
between 1903 and 1907 a differential existed on sailing 
vessles in favor of the Puget Sound ports as against 
Portland, which was principally because of the compul- 
sory pilotage over the bar at the mouth of the Columbia 
River and the cost of discharging ballast in the river, 
where it must be taken from the ship in lighters, where- 
as on the Sound the water is so deep that vessels are 
permitted to dump ballast from the ship’s side. The 
compulsory pilotage has been abolished, and the commer- 
cial interests at Portland pay the cost of hauling the 
ballast from the ship’s side. The differential therefore 
no longer exists. But while these conditions did exist 
they operated against Astoria the same as against Port- 
land. 

It is alleged in complaint that by virtue of its loca- 
tion the city of Astoria is entitled to the same rate 4d- 
justment that is given to the other so-called Pacific 
Coast terminal cities. Does the fact that defendants 
Great Northern, Northern Pacific, Spokane, Portland & 
Seattle, and Oregon Railroad & Navigation companies 
have, under the circumstances recited, established ar- 
rangements for exporting grain at Portland, Seattle and 
Tacoma impose upon them the obligation of duplicating 
such facilities at Astoria? If so, would not the obliga- 
tion also extend to any other point on the Columbia 
River between Portland and the sea, and to any point on 
Puget Sound between Blaine and Olympia? We do not 
think such obligation rests upon these defendants or that 
we can reasonably or lawfully impose it upon them. 

In Commercial Club of Santa Barbara vs. Southern 
Pacific Co., 12 I. C. C. Rep., 577, in discussing the fact 
that ocean-going vessels did not take and discharge car- 
goes at Santa Barbara, it was said: 


Whatever the cause, it is — oe on the record that east- 
ern traffic destined to Santa Barbara and coming by boat is 
either unloaded at San Diego or at San Francisco, and thence 
transshipped either by rail or water carrier. There is therefore 
no real, potential, compelling competition between the trans- 
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continental rail carriers and those carrying similar traffic by 
water which affects directly the rail rates obtaining at Santa 
Barbara. : 

Again, in the same case, it was said: 


While, therefore, such conditions do not obtain at Santa 
Barbara as would justify this Commission in requiring the in- 
stallation of terminal rates based upon the existence of actual 
water competition, she is not without the advantage of her 
proximity to points where such rates do obtain, and her position 
upon the ocean directly and beneficially affects the rail rates 
which she secures. 


These suggestions apply with equal force in the in- 
stant cases. 

The rates on grain, grain products, hay, etc., from 
the grain fields to Astoria are complained of as unrea; 
sonable per se. They are, as has been seen, made in 
combination on Portland. The issue presented by com- 
plainants and tried in these cases was that of rates on 
grain and grain products. No allegation is made that the 
rates from the grain fields to Portland are unreasonable, 
but emphasis is laid upon the alleged unreasonableness 
of the addition of 10 cents per 100 pounds for the addi- 
tional haul from Portland to Astoria, a distance of 100 
miles. Comparisons are made with the rates of defend 
ants for hauling grain like distances between other 
points on their lines in Washington, Idaho and Oregon, 
and also with the addition of 2 cents to the Seattle 
rate to make the rate to Bellingham. It appears that 2% 
cents also is added to the Seattle rate to make the rate 
to Sumas, Wash. The Great Northern, as has been seen, 
must haul grain to Seattle through Everett, and it must 
also haul it through Everett to Bellingham. The dis- 
tance from Everett to Bellingham is about 30 miles 
greater than from Everett to Seattle. Sumas is about 
23 miles beyond Bellingham. The Northern Pacific hauls 
grain to either Tacoma or Seattle’ through Auburn Junc- 
tion; and if it hauls any to Everett, Bellingham or 
Sumas it must necessarily do so at the rate fixed by the 
shorter line. 

Complainant argues that inasmuch as the Northern” 
Pacific and Great Northern own the stock of the Spo- 
kane, Portland & Seattle Railway, which latter owns the 
stock of the Astoria & Columbia River Railroad, the en- 
tire line to Astoria in fact and effect is and should be 
treated as a continuous line of the Northern Pacific and 
the Great Northern. We are not able to accept the full 
measure of this contention. In Interstate Commerce 
Commission vs. Stickney and Smith, receivers, decided 
November 29, 1909, the Supreme Court of the United 
States said: 

The Union Stock Yards company is an independent cor- 
poration and the fact, if it be a fact, that most or even all of 
its stock is owned by the several railroad companies entering 
into Chicago does not make its lines or property part of the lines 
or property of the separate railroad companies. 

In making the through rates from the grain fields to 
Astoria, defendants add to the rate to Portland, for the 
additional haul of 100 miles to Astoria, 10 cents per 100 
pounds. That is equivalent to $2 per ton or 2 cents per 
ton per mile—an abnormal rate for the transportation of 
grain, abnormally high as compared with defendants’ 
rates for like service elsewhere, and its use in construct- 
ing rates on through shipments results in unreasonable 
rates from the grain fields to Astoria. 

A full hearing has been had in these causes, and 
upon a full consideration of the testimony and the record 
we are of the opinion that defendants’ present rates on 
grain and grain products from points on their lines im 
Washington and Idaho to Astoria, Ore., are unreasonably 
high, and that they are unreasonably high because of 
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the addition of 10 cents per 100 pounds as a part of the 
through rate for the haul from Portland to Astoria. We 
are further of the opinion that defendants should be re- 
quired to establish rates on through shipments of grain 
and grain products from said points of origin in the 
states of Idaho and Washington to Astoria, Ore., not 
more than 4% cents per 100 pounds higher than the 
rates contemporaneously in force from the same points 
to Portland, Ore. Our order will not specifically require 
the establishment of joint through rates to Astoria. We 
have made it clear where the unreasonableness in the 
existing rates. lies. We leave it to defendants to estab- 
lish the rates herein prescribed by adopting joint 
through rates to Astoria, by establishing proportional 
rates, applicable to the through interstate movement, 
from Portland to Astoria, or in such other way as may 
properly effect the change required. If, however, de- 
fendants are unable to agree upon the manner of con- 
structing the rates herein ordered, or upon the divisions 
of such rates, the Commission will enter such supple- 
mentary order as may be necessary. 

An order in conformity with these views will be 
entered. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 4th day of January, A. D. 1910. 

Present: Martin A. Knapp, Judson C, Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Commissioners. 

No. 2288. 
COOPERATIVE & EDUCATIONAL UNION 
vs, 
THE GREAT NORTHERN RAILWAY COMPANY; 
’ NORTHERN PACIFIC RAILWAY COMPANY; 

ASTORIA & COLUMBIA RIVER RAILROAD COM- 

PANY; SPOKANE, PORTLAND & SEATTLE RAI 

WAY COMPANY; OREGON, WASHINGTON 

IDAHO RAILROAD COMPANY, AND THE OREGO 

RAILROAD & NAVIGATION COMPANY. 

No. 2562. 
ASTORIA CHAMBER OF COMMERCE 
vs. 
SAME. 

These cases being at issue upon complaints and an- 
swers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the mat- 
ters and things involved having been had, and the 
Commission being of the opinion that the present rates 
Named in paragraph 2 hereof applied by defendants to 
the transportation of grain and grain products from 
Points on their lines in Washington and Idaho to Astoria, 
Ore., are unjust and unreasonable, and that the rates 
Named in paragraph 3 hereof would for the future be 
just and reasonable for the transportation of grain and 
grain products from said points in Washington and 
Idaho to said Astoria, and having made and filed a report 
containing its conclusions thereon, which said report is 
Made a part hereof: 

It is ordered, That the above-named defendants be, 
and they are hereby, required to cease and desist, on or 
before the 15th day of March, 1910, and for a period of 
Not less than two years thereafter abstain from exacting 
for the transportation of grain products, in carloads, 
from points on their lines in Washington and Idaho 
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to Astoria, Ore., their present rates made by adding 
10 cents per 4100 pounds to the rates in effect to Port- 
land, Ore. 

It is further ordered, That said defendants are 
hereby notified and required to establish on or before the 
15th day of March, 1910, and maintain in force there- 
after during a period of not less than two years, and 
apply to the transportion of grain and grain products, 
in carloads, rates from points on their lines in Washing- 
ton and Idaho to Astoria, Ore., which shall not be more 
in any instance than 4% cents per 100 pounds higher 
than rates contemporaneously in effect from same points 
of origin to Portland, Ore. 

And it is further ordered, That said defendants be, 
and they are hereby, authorized to make effective upon 
three days’ notice to the public and to the Interstate 
Commerce Commission, given in the manner required 
by law, the rates said defendants are by this order re- 
quired to establish on or before the 15th day of March, 
1910, in which event the tariffs must contain the nota- 
tion that they are issued under the authority hereby 
granted, and must refer to the numbers of these cases. 


Train. Service Case Dismissed 





No. 2462. 
(17 I. C. C. Rep., 396.) 
LOCH LYNN CONSTRUCTION COMPANY 


vs. 


BALTIMORE & OHIO RAILROAD COMPANY. 
Submitted November 12, 1909. Decided January 3, 1910. 


A carrier cannot justify unreasonable discrimination between 
localities in refusing to stop its passenger trains at a 
particular place on certain days by a contract not to do so. 
A controversy involving a question of such discrimination 
must be determined independent of the contract. 


In the performance of its passenger service a carrier operates 
in a wide field of reasonable discretion in the adaptation 
of its service to the infinite variety of circumstances and 
conditions confronting it. Only such resulting discrimina- 
tions as are undue and unreasonable are forbidden. 


3. The failure of the defendant carrier to stop its passenger 
trains at Mountain Lake Park, Md., a station on its line, 
is not found to be unreasonable discrimination in view of 
all the facts, circumstances and conditions appearing. 


bo 


G. M. Alexander for complainant. 
Allen S. Bowie for Baltimore & Ohio Railroad com- 
pany, 

Thomas Ireland Elliott for Mountain Lake Park as- 
sociation, intervener. 


Report of the Commission. 


CLEMENTS, Commissioner: 

Deer Park, Mountain Lake Park and Oakland, in the 
state of Maryland, and Terra Alta, W. Va., are sum- 
mer resorts located on the main line of the Baltimore & 
Ohio railroad running from Grafton, W. Va., to Cumber- 
land and Baltimore, Md. Deer Park is the most eastern 
station and is 256 miles from Baltimore. Mountain 
Lake Park. is 3% miles west of Deer Park, Oakland 
two miles west of Mountain Lake Park, and Terra Alta 
ten miles west of Oakland. Deer Park and Mountain 
Lake Park are small places, each having a summer 
hotel, and are essentially summer resorts, though each 
has a few year-around residents. Oakland is the county 
seat of Garrett County, Md., having a population of 
3,000 people, and is a station where the defendant’s 
locomotives stop for water. Terra Alta has a population 
of about 1,000. 

The complainant corporation owns and operates a. 
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summer hotel at Mountain Lake Park and complains 
that, although defendant’s passenger trains stop on week 
days, during the twenty-four hours extending from mid- 
night Saturday to midnight Sunday during the summer 
months they do not stop at this place, while they stop 
on Sundays at Deer Park, Oakland and Terra Alta, and 
that this is an unjust discrimination which subjects 
complainant to undue prejudice and disadvantage within 
the meaning of section 3 of the act to regulate com- 
merce. At Deer Park the defendant carrier owns and 
operates a hotel, and at Oakland it owns one of the 
principal hotels, but the latter was not open during the 
summer of 1909. It is claimed by the complainant that 
through the failure of defendant to stop its trains on 
Sundays at Mountain Lake Park it is deprived of guests 
who go to hotels at stations where the trains do stop 
on Sundays. The guests of the complainant come largely 
from Baltimore, Washington, Philadelphia and New York. 
The failure to stop trains at Mountain Lake Park com- 
pels the guests of the complainant to drive two miles 
between Oakland and that station when they arrive or 
depart on Sundays. 


The defendant, while stating that it might be 
slightly more advantageous to it from a pecuniary stand- 
point to stop the trains on Sundays, asserts as the rea- 
son for its action that an agreement exists between it 
and the Mountain Lake Park association by which the 
railway has obligated itself not to stop its trains at this 
place on Sundays, in consideration of a deed to the land 
occupied by its station. The Mountain Lake Park asso- 
ciation, hereinafter called the “association,” has inter- 
vened and assumes the burden of showing that unjust 
and undue prejudice and disadvantage does not exist, the 
defendant expressing itself as neutral and willing to stop 
its trains at this place if failure to do so is deemed by 
the Commission to be unjust discrimination. 


In the year 1882 the association was incorporated 
under the laws of the state of Maryland, with the view 
of acquiring a tract of land in Garrett County, which was 
intended by its incorporators to be set aside as a sum- 
mer resort for religious and educational purposes. The 
objects of the association are set forth in article 2 of its 
charter. This article runs thus: 


The object of this association shall be the establishment of 
a summer resort founded upon Christian rrinciples and designed 
to afford opportunities for religious and literary instruction and 
healthful recreation. ‘ 


Consistent with these objects the intervener had and 
still has in view the maintenance of the sanctity of the 
Sabbath. Previous to the time of the incorporation of 
the interverier other summer resorts founded upon 
similar principles had been interfered with in their 
maintenance of the sanctity of the Sabbath by the 
coming in of outside parties, and for the purpose of 
precluding the possibility of such and avoiding interrup- 
tions which would necessarily be incident to the bring- 
ing in of Sunday excursion trains, it entered into an 
agreement with the defendant on the 6th day of Novem- 
ber, 1883, in part as follows: 

That the Baltimore & Ohio Railroad company aforesaid will 
not stop its passenger trains at or near the station of said rail- 
road company on the land conveyed to the said railroad company 
by the deed aforesaid (the deed conveying the land for a station) 
on the Lord’s day, commonly called Sunday, unless permission in 
writing so to do be granted by a vote of the board of directors of 
the Mountain Lake Park association of Garrett Countv;-never- 
theless such permission may be withdrawn by a vote of the said 

rd of directors upon five days’ notice in writing given to the 
president, or a vice-president, or a director of the said railroad 


company, it being intended thereby to prevent passengers on 
the trains of the said railroad company going to or from the 


a 
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grounds of the said Mountain Lake Park association of Garrett 
County on the Lord’s day, commonly called Sunday. 

The consideration for the execution of this agree 
ment, as appears from the agreement itself, was a deed 
executed simultaneously with the agreement, conveying 
from the intervener to the defendant a tract of land 


nearly two acres in extent, upon which the Mountain | 


Lake Park Station and additional tracks of the defendant 
(but not the main line) are now located. At the time 
of the execution of this deed and agreement the territory 
between Deer Park and Oakland was, for the most part, 
wooded land without inhabitants, there being no stations 
in this space. At present the intervening association 
owns about 800 acres of land which has been improved, 
Streets have been laid out and constructed and an elec. 
tric lighting plant established. The entire place is con- 
ducted as a summer resort, the chief feature of which is 
a chautauqua, religious and-educational in character, for 
which suitable buildings have been erected. Religious 
and educational conferences and religious camp meetings 
occur each summer. The association does not own any 
hotel, but simply halls for public entertainments and one 
or two cottages for use as residences for persons in 
charge of the grounds. More than $300,000 has been 
invested in improvements. Lots are sold to purchasers 
and admission is charged to entertainments. No divi- 
dends, however, have ever been declared, the surplus, if 
any there was, having been put back into the establish- 
ment. 

While it is possible for the association to make 
profit, its chief objects appear to be religious and educa- 
tional, and it attracts people to its summer resort who 
are in sympathy with its purposes, as indicated by the 
following language found in its circular: 


Mountain Lake Park is guarded, as far as character and 
regulation can do it, from practices that universal Christian 
sentiment decrees as unsafe and undesirable. Intovicating 
liquors may not be bought, sold or used in hoarding houses, 
stores or cottages without invalidating the title by which the, 
ground is held. The sanctity of the Sabbath is so maintained 


that the Mountain Lake Park Sunday is synonymous with all that f 


is desirable in Sabbath observances. 


After the agreement mentioned had been in force 
twelve years and had become notorious,-the hotel which 
the complainant now owns was constructed. In 1901, 
eighteen years after the agreement had been in force, 
the complainant purchased this hotel and some real 
estate, the entire investment amounting, it appears, to 
about $60,000. During the fourteen years the hotel has 
been in existence the trains have not stopped on Sun 
days, except for a short period during 1905, which stop 
page was discontinued by the defendant upon notice from 
the association. The hotel property is located 1,000 feet 
south of the Mountain Lake Park Station in the incor 
porated village of Loch Lynn. To the north of the rail 
road lies the property of the association, the tracks of 
the defendant being practically the dividing line between 
the two. Many of the persons coming to Mountain Lake 
Park through the influence of the association become 
patrons of complainant’s hotel, and it is asserted that 
but for the association the complainant’s hotel would not 
be in existence nor would there be any station at this 
point. 

It is shown that a great majority of those moving to 
and from Mountain Lake Park are brought there through 
the influence of the association, and its objects and pur 
poses are refiected in the people who, for the most part, 
use that station. 


Clearly such a contract as is here set forth cannot 
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jn any degree justify undue or unreasonable discrimina- 
tion. The questions involved, therefore, must be deter- 
mined wholly independent of the contract. Carriers have 
the right, and it is their duty in the operation of their 


‘yoads, reasonably and practically to adjust the same par- 


ticularly with reference to the number and speed of pas- 
senger trains, frequency of stops and the like, with rea- 
sonable adaptation to all of the varying circumstances 
and conditions existing along their lines at different 
places. There is a large field for the exercise of reason- 
able discretion respecting the many details of operation 
and adjustment to varying conditions, particularly with 
regard to through or limited trains, local or accommoda- 
tion trains, and stops ranging all the way from what is 
suitable and reasonable with respect to mere flag sta- 
tions, where upon signal from a passenger a local or an 
accommodation train may stop, up to the fastest trains 
for long distances in through travel stopping only at im- 


.portant cities or junction points. 


Respecting discriminations in these matters as be- 
tween places the carriers must have regard to the com- 
munities as such rather than the special interests of par- 
ticular individuals at these places. It follows that in the 
intricate details of passenger service of a carrier adapted 
to a great variety of circumstances and conditions affect- 
ing the different situations which it must confront, nu- 
merous and various discriminations necessarily result, 
but only such as are unreasonable and unjust are forbid- 
den, and those within reason are not unlawful. 

We do not find that the failure of the defendant com- 
pany to stop its passenger trains on Sundays at Moun- 
tain Lake Park at the present time, in view of all the 
facts, circumstances and conditions presented in this 
case, is undue or unreasonable discrimination against 
that locality or the complainant. The complaint will 
“therefore be dismissed. 


Barred by Limitation Statute 


No. 698-707. (Sub-No. 93.) 
(17 I. C. C. Rep., 388.) 
LOUIS WERNER SAW MILL COMPANY 
Vs. 
ILLINOIS CENTRAL RAILROAD COMPANY. 
Submitted September 16, 1909. Decided January 4, 1910. 


1. The rates having been found to be unreasonable, complain- 

: ant subsequently filed its petition for reparation, but upon 
its application the case was dismissed ‘without prejudice. 
wae > esos for reinstatement nunc pro tune it was so 
ordered. 


2. The Commission has no authority to permit a complaint to 
be amended to make the original proceedings embrace a 
new cause of action, even though relating to the same 
subject-matter. 


8. The Commission has no jurisdiction to deal with complaints 
for reparation in any way unless filed with or presented 
to it within the period specified in the statute. 


4, The Commission is not vested with the powers of a court 
of equity to relieve from hardships resulting from im- 
provident arrangements between the parties. 


Carter, Collins & Jones for complainant. 
Ed. Baxter and Blewett Lee for defendant. 


Report of the Commission. 
CLEMENTS, Commissioner: 

Complainant is a corporation having its principal 
Office at St. Louis, Mo., and is engaged in manufacturing, 
Selling and shipping yellow pine lumber from various 
stations in the southeastern territory to points mainly in 
the northern and western states. 

On June 28, 1907, complainant filed a petition against 
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the defendant alleging that it had transported shipments 
of yellow pine lumber on certain dates therein specified 
for which an excessive charge of 2 cents per 100 pounds 
was assessed and collected, and praying that reparation 
be awarded based upon the exhibits filed. Defendant 
answered and denied generally all the .averments of the 
petition. 

Shortly after the filing of the complaint and answer, 
upon application of counsel for complamant, this case was 
dismissed without prejudice by an order of the Commis- 
sion entered the 8th day of October, 1907. 

In September, 1909, complainant, for reasons alleged 
in its petition, prays that said original complaint be re- 
instated nunc pro tune as of the 28th June, 1907, the date 
of filing said original petition, and that additional and 
supplemental claims evidenced by exhibits filed with the 
petition for reinstatement may now be filed nunc pro tune 
as of the 28th June, 1907. 

This claim for reparation grows out of proceedings 
heretofore had before the Commission and in the courts 
involving the rates upon yellow pine lumber in the ter- 
ritory mentioned in petition of complainant. 

The original petition above mentioned filed by com- 
plainant involved solely an award of reparation or a 
recovery against the defendant of an amount of money 
in complainant’s favor and the rights of no other person 
being directly involved therein, upon its application the 
case was dismissed without prejudice. This case, there- 
fore, was not heard upon the merits, and in view of the 
express reservation contained in the order it is clear that 
the Commission has authority to reinstate this case nune 
pro tunc upon such a showing as may in its discretion 
justify such an order. 

Complainant seeks, however, to supplement or amend 
his original petition by setting up new and additional 
claims against the defendant not embraced in said orig- 
inal proceeding; in other words, the effort is made to 
bring in additional claims for the first time presented to 
the Commission and now barred by the lapse of time, 
and to have these claims considered as if filed at the 
date of the original petition within the statutory period. 

Complainant alleges .as grounds for reinstatement 
that shortly after said original petition was filed defend- 
ant agreed that if said proceedings were withdrawn it 
would take no advantage of the statute of limitations and 
would treat petitioner’s claim just the same as if suit 
had been brought prior to June 28, 1907, and that it 
would make restitution on the same basis that restitu- 
tion should be made to others under like conditions and 
circumstances, whether same shall be by agreement or 
on account of judgment of the courts, and payment made 
coeval with such other payments; that relying upon 
these promises and representations complainant requested 
that said order be entered dismissing its complaint with- 
out prejudice. Subsequently questions arose as to the 
application of the statute of limitations to petitioner’s 
claim and defendant refuses to pay or adjust said claim 
without an order of the Commission, to be made after 
said case is reinstated. 

To effectuate the plain intent of the law, and also by 
analogy to proceedings in the courts, the Commission 
would have no authority to permit a complaint to be 
amended to make the original proceedings embrace a 
new cause of action even though relating to the same 
subject-matter. The effect of this would be in many 
instances to defeat the application of the statute of. lim- 
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itations which had already attached as a matter of law. 
The Commission cannot sanction a practice that would 
permit the revival of claims barred by the statute by 
subsequently attaching them to other claims presented 
within the prescribed period. 

The defendant company, admitting its promise to 
complainant not to take advantage of the statute of lim- 
itations in this case, and that it induced complainant to 
dismiss this petition before the Commission by such 
promise, practically joins in the request that the case 
be reinstated and that this complainant be allowed to 
present in connection therewith additional claims of the 
same character which it is alleged by complainant and 
admitted by defendant would have been presented to the 
Commission within the statutory period but for the un- 
derstanding had between the parties as above stated. 

Defendant also in correspondence with the Commis- 
sion expresses its desire to adjust the claims of such 
other shippers as have claims of the same character and 
who filed.the same with it, but not with the Commission, 
within the statutory period for the presentation of claims 
to the Commission. 

The defendant admits that respecting some of these 
claims it entered into like stipulations, as in the case of 
complainant in this proceeding before us, while as to 
still other claims it entered into no specific arrangement 
of the sort referred to, but received for consideration the 
claim papers, and has retained them, leaving, as it states, 
the claimants to fairly infer that their claims would be 
dealt with on the basis of all others of the same charac- 
ter. The desire of the defendants expressed in its cor- 
respondence with the Commission in connection with this 
case is, that having reached an agreement with the 
greater part of the claimants for reparation growing out 
of the litigation referred to, to adjust their claims on the 
basis of 67 per cent of their provable claims, that the 
Commission now approve of the inclusion within its 
agreed basis of settlement, the same being acceptable to 
the claimants, all of the claims of the classes hereinbe- 
fore designated filed with the defendant company as 
stated, but never presented to the Commission by the 
claimants. 

The requirements of the act to regulate commerce 
are as binding upon the Commission as upon the carriers 
and their patrons. We can find no authority for approv- 
ing a refund by the carrier to the shipper merely ‘by 
virtue of the consent of the carrier. We can lawfully 
give such approval only upon a state of facts which, if 
shown in a contested case, would justify us in ordering 
reparation notwithstanding the protest of the carrier. 
We do not understand that the Commission has jurisdiction 
to deal with complaints for reparation in any way unless 
filed with or presented to it within the period specified 
by the statute. The Commission is not vested with the 
powers of a court of equity to relieve from hardships 
resulting from improvident arrangements or agreements 
between the parties. 

In any event, however strong may be the equities in 
favor of these claimants and however commendable may 
be the desire of the carrier to fulfill its pledges or under- 
takings, express or implied, and whatever jurisdiction or 
authority may exist in the courts with respect to claims 
in this situation, it is clear that this Commission is with- 
out jurisdiction or authority in. the premises to order or 
approve reparation with or without consent of the 
parties. 






Upon full consideration of the facts and circum- 
stances appearing, it is the opinion of the Commission 
that the original petition of complainant should be rein- 
stated nunc pro tunc as of June 28, 1907, but without 
amendment or supplement as to any new or additional 
claims. It will be so ordered. 





ORDER. 

At a general session of the Interstate Interstate 
Commerce Commission, held at its office in Washington, 
D. C., on the 4th day of January, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A, Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar E. Clark, James S. Harlan, Commissioners. 


No. 698-707. (Sub-No. 93.) 
LOUIS WERNER SAW MILL COMPANY 
vs, 


ILLINOIS CENTRAL RAILROAD COMPANY. 

This case was submitted by the parties to the Com- 
mission for its order upon the petition for reinstatement 
filed by complainant, together with a statement in writ- 
ing signed by the defendant in respect thereto, and full 
investigation of the matters and things involved having 
been had, and the Commission having, on the date 
hereof, made and filed a report containing its findings of 
fact and conclusions thereon: 

It is ordered, That the original petition of complain- 
ant be reinstated nunc pro tunc, as of June 28, 1907, but 
without amendment or supplement as to any new or 
additional claims. 


Specify Size of Car in Writing 





Nos. 2619 and 2620. 
(17 I. C. C. Rep., 400.) 
POPE MANUFACTURING COMPANY 
vs. 
BALTIMORE & OHIO RAILROAD COMPANY ET AL. 
Submitted October 1, 1909. Decided January 4, 1910. 


1. The petitioner’s claim that it ordered cars of definite length 
for the shipments involved in these complaints is denied 
by the defendant. and the conflict of testimony is such as 
to give the Commission no clear ground for holding that 
such demands were in fact made. 

9 


2. In view of the confusion that not infrequently follows the 
absence~ of a written record of a demand for a car of 
specific length for a particular movement, shippers are 
cautioned to give their orders for equipment in writing, or 
promptly to confirm the orders in writing when given 
verbally. 

George Pope for complainant, 

William Ainsworth Parker and W. Clinton M’Sherry 
for Baltimore & Ohio Railroad company. 

William Ellis for Chicago, Milwaukee & St. Paul 
Railway company. 

S. A| Lynde for Chicago & North-Western Railway 
company. 

Report of the Commission. 

HARLAN, Commissioner: 

As these two complaints involve the same general 
facts, they were heard together and may be disposed 
of in one report. 

In the first case it appears that on May 16, 1908, 
the complainant shipped three uncrated automobiles 
without tonneaus from Hagerstown, in the state of 

aryland, to Marinette, in the state of Wisconsin, for 
which ft is alleged in the petition a car 36 feet long 
with an end-door opening was ordered. Instead of fur- 
nishing a car of that size the principal defendant sup- 
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‘for such shipments. 





plied the complainant with a car 49 feet 6 inches in 
length. Charges were collected at destination in the 
sum of $160.27, and this is claimed to have been unrea- 
sonable and excessive under the circumstances of the 
ease. The published minimum weight for a 36-foot car 
was 10,000 pounds, but the charges seem to have been 
computed with some relation to the minimum weight 
applicable to the larger car used for the movement. 
The exact factors, however, that entered into the amount 
collected are not explained of record. For the car used 
and the commodity transported the published tariffs of 
the defendants provided the following minimum weights 
and rates: 


Hagerstown, Md., to Milwaukee, Wis., minimum 18,000 
SE; OPEN OE NEE sik ns so 6 ob bn acpie so Raian'e 6b cm heeds $120.60 
Milwaukee to Marinette, Wis., minimum 13,900 pounds, 


OG: Me Gas bidhic co tak Rh hed o Fe 6 ow wd <-05es Gide WN. 0 ee a heron 55.60 


$176.20 


Upon the basis of these rates and weights there 
was an apparent undercharge on the shipment of $15.93. 

While it is definitely alleged in the complaint that 
a 36-foot car was ordered for the movement, the testi- 
mony on that point is not conclusive. The one witness 
brought forward by the complainant admitted that no 
specific order was given for a car of that length, and 
the allegation is supported only by his statement that 
there was “an understanding?’ with the principal de- 
fendant that 36-foot cars with side doors were to be 
furnished in all cases “unless otherwise ordered.” On 
the part of the defendant it is denied that there was a 
specific understanding of that nature between the local 
agent of the defendant and the agent of the complainant 
at Hagerstown; this testimony is qualified, however, by 
the admission of the local agent that there might have 
been some such understanding with his predecessor. At 
another point in his testimony the complainant’s agent 
seems to have admitted that he did not~ specify a car 
of a particular length or demand a car with an end-door 
“opening. His position seems to be that he made requisi- 
tion on the defendant for a car for a shipment of three 
automobiles. He also states that when the larger car 
was placed for loading he got into communication by 
telephone with the local agent of the defendant and 
asked whether that car should be used for the ship- 
ment, and in reply was told to “use it.” 

There were several 36-foot cars then in the de- 
fendant’s yards at Hagerstown, any of which was avail- 
able and could have been placed*on complainant’s siding 
in half an hour had a car of that specific size been 
ordered. The record indicates that no objection was 
made by the complainant to the larger car. The three 
automobiles could have been loaded into a 36-foot car, 
and cars of that size had been used by the complainant 
It also appears that cars of 49 
feet 6 inches in length were used for the shipment of 
five automobiles. 


The inference to be drawn from the whole record 
is that the complainant’s agent knew the minimum ap- 
Plicable to the larger car and that the defendant’s agent 
knew that three automobiles could be loaded in the 
Smaller car. The only light on the conflict in the 
testimony is the fact that the defendant’s billing shows 
& weight of 10,000 pounds, the minimum applicable to 
the smaller car, the actual weight of the shipment being 
about 5,000 pounds; but this is explained by the local 
agent as an error probably due to the rush of business 
in hand at the time of billing was issued. 





THE TRAFFIC BULLETIN. 93 


The occasion for the second of the above-entitled 
complaints was the complainant’s shipment on May 20, 
1908, of three automobiles from the same point of origin 
fo Blairstown, in the state of Iowa. The car actually 
furnished was 49 feet 6 inches in length. Charges were 
collected at destination in the sum of $203.40, but from 
the record we are unable to determine on what basis 
they. were computed. From an examination of the 
tariffs on file here the legal rates and minimum weights 
applicable to the shipment inthe equipment used were 
apparently as follows: 

Hagerstown, Md., to East Clinton, Mo., minimum 18,000 


ee ANID See MEIN og ks cs a Ate be ree be Owe beh bos ae $144.00 
East Clinton, Mo., to Blairstown, Ia., minimum 13,900 
DOUG, TOO Be DOIG bio ikie 0 bg des tis oe pen cians pee ene 47.26 





$191.26 
If this basis for the through charges is correct, 


there was an overcharge on the shipment of $12.14. 


The evidence with respect to the size of the car 
ordered for this shipment differs only in one respect 
from the evidence in the first complaint, namely, that 
the petitioner did actually ask for an end-door car. The 
length of the car was not specified, but the complain- 
ant’s agent explains that he was expecting a 36-foot car 
to be furnished, because he gave notice that a car was 
wanted for a shipment of three automobiles. Official 
records seem to show that there are in the United 
States but 172 cars of that length with end doors, and 
they are owned by the New York, New Haven & Hart- 
ford Railroad company. None of those cars was on the 
lines of the principal defendant at that time, and the 
complainant’s agent admitted that he could not remem- 
ber ever having heard of or having seen a 36-foot car 
with an end door. It may be added that when the 
complainant ordered this end-door car the carrier’s agent 
stated that there might be some difficulty in furnishing 
such equipment, but the complainant’s agent replied 
that if there was any additional expense it would be 
charged to the consignee. 

The conflict in the testimony is such as to leave 
us no clear ground upon which reparation may be 
granted in either case in accordance with the prayer of 
the petition. The one definite thought suggested by 
our consideration of the record is that when shippers 
order cars for particular movements in which dimen- 
sions are important because of the graded minimum 
weights usually applicable to cars of different lengths, 
the order should be in writing, or if not actually given 
in writing should be promptly and definitely confirmed 
in writing. Ordinary prudence requires that course. 
Confusion not infrequently follows the absence of such a 
record of the shipper’s demand for a car of specific 
length, and where there is a conflict of recollection as 
to the exact terms of a verbal order the Commission 
rarely finds in the record a strong, clear ground upon 
which to resolve it. In this record we find no basis 
for an order for relief. While a long course of dealing | 
between the shipper and the carrier, involving daily or 
frequent shipments of automobiles from a definite sta- 
tion, might so familiarize the carrier’s agents at that 
point with the requirements of the shipper in the way 
of equipment as to justify us in holding that an order 
for a car for three automobiles was sufficient to charge 
the carrier with notice that a 36-foot car was wanted, 
no such foundation is made on the record here to war- 
rant the disposition of these complaints on any such 
principle. 
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An examination of the current tariffs of the prin- 
cipal defendant indicates that they do not comply with 
Rule 66 of Tariff Circular 17-A requiring carriers to 
publish a rule, providing for the application of the mini- 
mum weight and rate on the car ordered by the ship- 
per when, for the convenience of the carrier, a larger 
ear is furnished and the load actually moved in the 
larger car could have been put into the smaller car. 
This omission in its tariffs ought to be promptly cor- 
rected. With respect to the undercharge and overcharge, 
which seems to exist, as above explained, adjustment 
must be made in accordance with the legally published 
rates, and when this shall have been done the Com- 
mission ought to be advised, so that an order of dis- 
missal may be entered herein. 


Demurrage Unlawfully Assessed 





No. 2169. 
(17 I. C. C. Rep., 392.) 
ROSSIE IRON ORE COMPANY 
Vs. 
NEW YORK CENTRAL & HUDSON RIVER RAILROAD 
COMPANY. 
Submitted October 26, 1909. Decided January 3, 1910. 


Demurrage charges on coal held to have been unlawfully as- 
sessed, for the reason that defendant failed to notify con- 
signee of arrival of cars. 


G. C. Coffin for complainant. 
O. E. Butterfield for defendant. 


Report of the Commission. 
PROUTY, Commissioner: 

The complainant corporation on February 20, 1909, 
filed its petition for reparation in the sum of $348 paid 
the defendant on June 20, 1907, as alleged demurrage 
charges on eight cars of coal consigned from various 
places outside the state of New York to Watertown, 
N. Y., and subsequently reconsigned to the complainant 
at Keene’s, N. Y. The defendant admits that $77 of the 
above amount was collected in error, but maintains that 
the remaining $271 was properly assessed. 

The complainant ‘operates an iron mine _ situated 
about one mile north of Keene’s, from which itis reached 
by a spur track. Keene’s itself is upon the Syracuse & 
Rome branch of the defendant, nine miles south of 
Gouveneuf. J 

The coal used by the complainant in the operation of 
its mine is unloaded upon a trestle, having a capacity of 
three cars, and cars are treated as placed for unloading 
when put by the defendant upon this trestle. The cars 
in question arrived at Keene’s about the middle of April, 
and were never switched to the mine of the complainant. 
The defendant insists that its agent at Keene’s notified 
the superintendent of the complainant’s mine of the ar- 


rival of the cars and was told, in answer, that the com-. 


plainant would not receive the same, for which reason 
‘no attempt was made to place them for unloading. This 
the complainant denies. ‘ 


About June 1 the coal traffic manager of the defend-_ 
ant telegraphed the complainant that these cars were at” 


Gouveneur awaiting disposition. The complainant re- 
plied that they were not there by its direction, and that 
the matter must bé taken up with the shippers. About 
June 10 the cars were received, and the demurrage 
charges were subsequently paid. The only question in 
issue was whether the complainant was notified of the 
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arrival of the cars at Keene’s and refused to accept the 
same. 

From a consideration of the evidence we fail to fing 
that such notice was given the complainant. 
fore find that under the tariffs of the defendant these 
demurrage charges were improperly assessed. and that 
the complainant is entitled to recover the said sum of 
$348, with interest. An order will be issued accordingly, 





ORDER. 


At~a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 3d day of January, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar E. Clark, James S. Harlan, Commissioner. 

No. 2169. 
ROSSIE IRON ORE COMPANY 
vs. 
THE NEW YORK CENTRAL & HUDSON RIVER RAIL 
ROAD COMPANY. 

This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact. and conclusions thereon: 

It is ordered, That the above-named defendant be, 
and it is hereby, authorized and directed, on or before 
the 1st day of March, 1910, to pay unto the complainant, 
Rossie Iron Ore Company, the sum of $348, with interest 
thereon at the rate of 6 per cent per annum from date 
of payment of demurrage charges, as reparation for un- 
lawfully assessed demurrage charges on eight carloads 
of coal consigned from various places outside the state 
of New York to Watertown, N. Y., and subsequently 
reconsigned to complainant at Keene’s, N. Y., as more 
fully and at large appears in and by said report of the 
Commission, which said report is hereby referred to and 
made a part of this order. 


Prescribes Rate on Gocarts 





No. 2327. 
(17 I. C. C. Rep., 394.) 
F. S. HARMON & COMPANY 
Vs. 
LAKE SHORE & MICHIGAN SOUTHERN RAILWAY 
COMPANY ET AL. 
Submitted November 5, 1909. Decided January 3, 1910. 


Rate of $1.75 per 100 pounds, on gocarts, in carloads, minimum 
20,000 pounds, from Elkhart, Ind., to Tacoma, Wash., estab- 
lished since the hearing; Held, Not to be unreasonable, but 
required to be maintained for two years. 


J, E. Belcher for complainant. 
“George T. Reid for Northern Pacific Railway Com- 
pany. 
Report of the Commission. 
KNAPP, Chairman: 
On January 13, 1909, the Sidway Mercantile Com- 


pany, of Elkhart, Ind., shipped to complainant, a corpora — 


tion, at Tacoma, Wash., a carload of gocarts weighing 
17,600 pounds, on which complainant was charged a rate 
of $2.60 per 100 pounds, or a total of $457.60. On Jant 
ary 18, 1909, a like shipment was made, weighing 18,200 
pounds, on which the same rate was paid, amounting to 
$473.20. 
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This rate of $2.60 was applied in accordance with 
defendants’ tariffs in effect at the time and a provision 


jn the Western Classification which places gocarts in 


straight carloads, minimum 10,000 pounds, in second class. 
At the same time there was another provision in the 
Western Classification which placed mixed carloads of 
gocarts and similar articles, minimum 12,000 pounds, no 
one article to exceed 3314 per cent of the minimum 
weight, in third class, on which the rate from Elkhart 
to Tacoma was $2.20. 

The gist of the complaint is that second class rates 
on straight carloads of gocarts are unreasonable when 
compared with third class rates on mixed carloads of the 
same and similar commodities, and particularly in view 
of the fact that gocarts readily load to twice the pre- 
scribed minimum; and reparation was asked for the dif- 
ference between second and third class rates on the two 
carloads in question. It was also claimed that the actual 


‘weights of these shipments were considerably less than 


the weights above stated, but’ no proof was offered in 
support of this claim and it was virtually withdrawn at 
the hearing. 

Subsequent to the hearing, and by tariffs effective 
December 6, 1909, the defendants established a commod- 
ity rate on gocarts, in straight carloads, of $1.75, mini- 
mum 20,000 pounds, which is still in effect. There is no 
evidence to warrant a finding that the present rate is 
unreasonable. It is a material reduction from the class 
rates previously applied and lower than the rate con- 
tended for in the complaint. It is sufficient to require its 
maintenance for two years to come. 

Nor are we satisfied that complainant is entitled to 
reparation on the shipments which moved at the higher 
rates in January, 1909. It appears that until within a 
comparatively recent period shipments of gocarts in full 


, carloads were of infrequent, if not rare, occurrence, and 


> 





it can hardly be affirmed on this record that the classi- 
fication and rates above mentioned were unreasonable 
under the commercial conditions which formerly pre- 
vailed. Moreover, it is shown that gocarts are now 
largely made of metal and load readily to the present 
minimum, whereas they used to be made mostly of 
wood and probably could not load to anything like 20,000 
pounds. Upon all the facts appearing, we are constrained 
to deny reparation on the shipments in question. An 
order will be entered accordingly. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 3d day of January, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar E. Clark, James 8S, Harlan, Commissioners. 

No. 2327. 
F. S. HARMON & COMPANY 
vs. 

THE LAKE SHORE & MICHIGAN SOUTHERN RAIL- 
WAY COMPANY; CHICAGO, MILWAUKEE & ST. 
PAUL RAILWAY COMPANY, AND NORTHERN PA- 
CIFIC RAILWAY COMPANY. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by the 
Parties, and full investigation of the matters and things 
involved having been had, and the Commission having, 
on the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon: 
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It is ordered, That the above-named defendants shall 
maintain in force for a period of not less than two years 
from December 6, 1909, a rate for the transportation of 
in carloads, from Elkhart, Ind., to Tacoma, 
Wash., which shall not exceed $1.75 per 100 pounds, with 
minimum carload weight of 20,000 pounds. 

It is further ordered, That complainant’s claim for 
reparation herein be, and it is hereby, disallowed. 


Refrigeration Rule Unreasonable 





No. 2453. 
(17 I. C. C. Rep., 404.) 


CALIFORNIA FRUIT GROWERS’ EXCHANGE. 
vs. 
SANTA FE REFRIGERATOR DESPATCH COMPANY 
ET AL. ~° 


Submitted July 3, 1909. Decided January 4, 1910. 


Defendants required to maintain in their refrigeration tariffs for 
two years a rule providing that no charge over the regular 
refrigeration rate will be made on cars iced before loading at 
regular icing stations in California and Arizona and set for 
loading inside switching limits at such points. 

Levy Mayer and Frank James for complainant. 


Robert Dunlap and T. J. Norton for defendants. 


Report of the Commission, 


LANE, Commissioner: 

Complainant seeks to recover reparation. for the col- 
lection of alleged unreasonable refrigeration charges on 
some 161 carloads of citrus fruit moving from Los An- 
geles, Cal., to various eastern points during May, June 
and July, 1907. At the time of shipment defendants’ 
refrigeration tariff contained the following provision: 

(a) When empty cars are ordered to loading points under 
ice, an additional charge of $15 per car will be added to the 
above rate. 

As indicated, this charge of $15 per car was exacted 
in addition to the regular refrigeration charges for the 
through movement. 

It appears that this charge was intended to apply on 
cars placed for loading at so-called “outside loading sta- 
tions,” for such cars must not only be iced before load- 
ing, but, after loading is completed, must be hauled to an 
icing station and reiced before the eastward movement 
is begun. In the case of shipments such as those giving 
rise to this complaint second icing is unnecessary; cars 
are placed under ice at the icing station, loaded with pre- 
cooled fruit, and immediately forwarded without addi- 
tional refrigeration service. Defendants admit by their 
answer that it was not their intention to exact the addi- 
tional charge under the circumstances surrounding these 
shipments. 

Effective May 28,.1908, the refrigeration tariff was 
amended by adding the following note: 


Cars iced before loading at regular icing stations in Cali- 
fornia and Arizona, and set for loading inside switching limits at 
such points, are not included under the rule. No charge over the 
regular refrigeration rate will be made on such cars. 


Under the tariff as now amended, therefore, the addi- 
tional refrigeration charge of $15 per car would not be 
exacted under circumstances similar to those set forth in 
this complaint. 

Defendants concede the justice of the complaint and 
stipulate that the case may be determined upon the 
pleadings. 

We find that the additional refrigeration charge of 
$15 per car as collected by defendants on these ship- 
ments was unjust and unreasonable, and that complain- 
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ant is lawfully entitled to the refund of the charges so 
collected. An order will be issued requiring defendants 
to maintain in their refrigeration tariffs for a period of 
not less than two years a rule providing that no charge 
over the regular refrigeration rate will be made on cars 
iced before loading at regular icing stations in California 
and Arizona and set for loading inside switching limits 
at such points. Reparation will be awarded upon pres- 
entation of evidence of the payment of charges. 


ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 4th day of January, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar E. Clark, James S. Harlan, Commissioners. 

No. 2453. 
CALIFORNIA FRUIT GROWERS’ EXCHANGE 
vs. 
SANTA FE REFRIGERATOR DESPATCH COMPANY 


AND THE ATCHISON, TOPEKA & SANTA FE RAIL- 
WAY COMPANY. 


This case being at issue upon complaint and answers 
on,file, and having been submitted by the parties upon 
the pleadings, and the Commission having, on the date 
hereof, made and filed a report containing its findings of 
fact and conclusions thereon: 

It is ordered, That said defendants shall maintain in 
force in their refrigerating tariffs for a period of not less 
than two years from the date hereof a rule providing 
that no charge over the regular refrigeration rate will be 
made on cars iced before loading at regular icing sta- 


tions in California and Arizona and set for loading inside 
switching limits at such points. 


It is further ordered, That allowance of reparation 


herein is deferred pending presentation of evidence of 
the payment of charges. 


Coal Rate Complaint Dismissed 


No. 2419. 
(17 I. €. C. Rep., 383.) 
OCEAN COUNTY COAL COMPANY 
vs. : 
CENTRAL RAILROAD COMPANY OF NEW JERSEY 
ET AL, 
Submitted October 5, 1909. Decided January 3, 1910. 


Complaint of undue discrimination in coal rates to Point Pleas- 


ant, as compared with the rates on coal to other stations 
on the coast of New Jersey, 


not sustained by the evidence 
and therefore dismissed. 


Patterson & Rhome for complainant. 
Jackson E. Reynolds for Central Railroad Company 
of New Jersey. 


George Stuart Patterson for Pennsylvania Railroad 
Company. 

Report of the Commission. 
COCKRELL, Commissioner: 

Complainant charges undue discrimination in rates 
on anthracite coal against Point Pleasant, N. J., a station 
about 2.5 miles south of Seagirt, one of the junctions of 
the Amboy Division of the Pennsylvania Railroad with 


the New York & Long Branch Railroad. The rate from. 
the Schuylkill coal mines in Pennsylvania to Point Pleas- 
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ant is $2.05; to Seagirt, $1.90; to Manasquan, a station 


‘between Seagirt and Point Pleasant, $1.90; and to Long 


Branch, 18 miles north of Seagirt, $1.90. Rates from the 
Wyoming coal fields are 5 cents higher to all points,” 
Defendants, while admitting the rates aré as set for 
deny discrimination. 


Point Pleasant is a town of about 2,500 inhabitan 


Mt, 


Complainant, the only coal dealer there, does a businessal 
of four or five thousand tons per year. The New York © 


& Long Branch Railroad extends from Bay Head, a sta: © 
tion a mile south of Point Pleasant, northerly along t 
Atlantic coast to the neighborhood of Perth Amboy, pass- 
ing through Manasquan, Seagirt, Spring Lake, Asbu 
Park, Long Branch, ete. This railroad is operated join 
by the Central of New Jersey and the Pennsylvania rath 
roads. The former approaches Point Pleasant from the 


4 
north via the New York & Long Branch Railroad, the! 


distance from the Wyoming coal regions to Point Pleas 
ant, via that line, being 211 miles. The distance via t 

Pennsylvania, approaching from the ‘south via Camden, 
Whitings, and Seaside Park to Bay Head, is 238 miles; 


Schuylkill coal destined to Bay Head and south thereof * 


pays a rate of $2.05 per ton. 
than the rates via the Central of New Jersey to poin 

north of Bay Head. The Pennsylvania claims that if it 
is to take part in the transportation of coal to points 
north of Bay Head it must meet the competition of the: 
shorter line via the Central of New Jersey. The Penn 
sylvania road on the coast does a very light freight busi- 
ness, having been constructed largely for the summer 
passenger traffic. The 
train a day each way, and very little freight is bauleta 
with the exception of outbound fish. a 


Respondents defend the dtanaliens at Point ‘Pleasant ~ 


These rates are higher © 


winter service consists of one | 


by the fact that to points north of Point Pleasant the — 


$1.90 rate is made by the Central of New Jersey, th 
shorter line. From Bay Head southward the Pennsy 
vania has its own road and makes a group rate of $2.05 
as far as Seaside Park and westward as far as Hanover. 


If the rate to Point Pleasant should be reduced, a reduc 4 


tion of the rates to all these points would be necessary. 

Manasquan is 2.5 miles from Point’ Pleasant and 
complainant claims that coal dealers can bring coal from — 
Manasquan to Point Pleasant and sell it 15 cents a ton — 
cheaper than he can. 
Point Pleasant. to supply the territory between. The 
Central of New Jersey delivered 1,907 tons and four hun-~ 
dredweight of coal in Point Pleasant for the two years 
ending July 31, 1909, and into Manasquan 1,169 tons and 
six hundredweight during the same time. Some of the * 


Coal is sold from Manasquan and a4 


coal delivered into Point Pleasant was carted to pay 


Head and points south. 


a) 


The immediate question involved here is whether the F 


rate to Point Pleasant is unreasonable and is that place % 


discriminated against because of lower rates to points t 


north. 


There is no evidence tending to show that the © 


rate is unresonable, other than a comparison with the 


rates to towns north and the fact that the Pennsylvania 
hauls coal to Seagirt, a longer distance north, at a lowe 
rate than it hauls it for similar distances south, includin 
Point Pleasant. The record shows that the rate to Sea 
girt and north thereof is fixed by the shorter line over” 
the Central of New Jersey, and that the Pennsylvanian 
meets the rate thus made and applies it to Manasquan. | 
If the rate to Point Pleasant should be reduced, it would 


affect the rates on the Camden or Amboy division of 
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Pennsylvania, as“hereinbefore stated. There was no alle- DECISIONS OF SUPREME COURT } 
ration or proof that the coal rates to Point Pleasant are <a 

thes i reasonable, and we are of the opinion that that locality “ 
o the: 


a js not unduly prejudiced or discriminated against because § Commission Has Primary Jurisdiction in Car Service 
ints,” "of the juxtaposition of the groups taking the $1.90 and 
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atic t 
Long) 


' the $2.05 rates, or because of the lower rates to more 
' distant points north, those rates having been made to 
“meet competition by the shorter line. The complaint } 
; will be dismissed. 


New York Wants 3 Rebilling Privilege 


E New York, “January 21—A —A demand for the privilege 
| of rebilling grain at New York to points farther east at 
the through rate from ‘the point of origin was voiced by 
' Edward T. Cushing at a dinner of the members of the 
7 oats trade of the Produce Exchange, held-here this week. 
' The railroads were charged with discrimination against 
' this port in the withholding of this advantage, while 
_ granting it to other commercial centers, and the mem- 
bers of the exchange were urged to bend their efforts 
' toward being placed on a par with their competitors in 
| this respect. 
_ “The rebilling of grain from intermediate points, at 
PS the through rate from the point of origin, to that of final 
' destination,” declared Mr. Cushing, “has become a recog- 
nized feature of railroad traffic. Rules therefor are pub- 
ished and under certain conditions a charge is made. 
Most points except New York can rebill to points further 
east at the through rate. Under present conditions 
after grain arrives in New York it absolutely has no out- 
‘let except for export or local consumption. 
Shipments can be made beyond New York, 


- nearby points, as the local rates,-compared with the 


) through rates, are prohibitive. The result is that under 
heavy receipts of oats, or a cessation of export demand 
lor corn, the market becomes badly glutted, prices go 
to pieces and heavy losses are made. There is no relief 
except the slow process of consumption, as no other 
~» domestic markets are accessible. 
“Most of the Pennsylvania and Lehigh Valley grain 
ipments to New England pass directly through New 
- York and are delivered to the New Haven rairoad at 
| the Harlem river. This grain takes a through rate of 
Be two cents per 100 pounds over New York to most points 
' in New England, whereas, the same grain shipped to 


New York and then shipped on the local rate from New — 


- York to the same New England points, would have to 
| pay a rate of from 7 to 15 cents per 100 pounds. 


quity. 
p ce50, Toledo, Detroit, 
_ humerous other points, as it is, by what principle of 
- fustice is it withheld from New York on Pennsylvania 
_and Lehigh Valley shipments to New England, which” 
| pass directly through New York? 


“Rebilling would open the New England market to: 


and develop for New York a great business there, 
Which now, without rebilling, is impossible. 
' eliminating the defect under which we now suffer of hav- 
ing no eastern outlet for domestic shipment, would so. 
broaden and strengthen our market that New York, with 
her export business, with her immense local consumption’ 


Rh 
$ 


the country.” 


"in case of car shortage. 
“question we would further be required to consider the 


The 
fundamental principle of the interstate commerce law is— 


If rebilling on the through rate is allowed Chi-~ 
Cleveland, Buffalo, Boston and 


Rebilling, by 


“and with an open market in New England, would assume 
“& position as a distributer of coarse grain second to none. 


Compiaints—Wins Appeal in Alton Case sy 


| Jurisdiction with ‘Commerce Board _ 


ie ie ll 
aii 


SUPREME COURT OF THE UNITED STATES. 
No. 289.—October Term, 1909. 
The Baltimore & Ohio Railroad 
Company et al., Plaintiffs in 
Error, 


In error to the United 
States Circuit Court 
vs. of Appeals for the 

United States of America ex rel, Fourth Circuit. 

Pitcairn Coal Company et al. 
{January 10, 1910.] 

Mr, Justice White delivered the opinion of the court. 
To decide the merits of this cause will require us 
to determine the legality of the regulations of the Balti- 
more & Ohio Railroad company, by which that company 
distributed cars to coal mines along the line of its road 


As an incident to this general 


relations, irrespective of its mere attributes and duties 


/as a common-carrier, of the Baltimore & Ohio railroad 
+ with various coal mines along the line of its road and 
‘ the 
* these coal mines by other mines or mine operators, and 
No domestic * i 
even to * 


relation with or control over some, if not all, of 
in addition to consider the relation of the Baltimore 
& Ohio railroad with the Cumberland & Pennsylvania 
railroad. This road taps the main track of the Balti- 
more & Ohio railroad at Cumberland, Md., proceeds 
thence to the state line between Maryland and Pennsyl- 
vania, where it strikes the Pennsylvania railroad, and 
passing thence through a country rich in bituminous coal 
deposits, and containing coal mines, it reaches Piedmont, 
W. Va., where its tracks again connect with those of 
the Baltimore & Ohio railroad. As an additional incident 
we might also be required to consider the relation or 
control, direct or indirect, if any, which the Baltimore & 
Ohio railroad exerted over some, if not all, of the coal 
mines along the line of the Cumberland & Pennsylvania 
railroad. Some, therefore, of the underlying questions 
involved in the cause, if we may consider them, are 
similar to the issues which were passed upon by us in 
the case of the Interstate Commerce Commission ys. 


Illinois Central railroad, which we have just decided. 


While referring to the general situation as depicted in 
that case, we think, in addition, a mere outline sketch 
of the conditions existing prior to the commencement of 
this. suit, as regards the matters with which it is con- 
cerned, will serve to render clear the reasons which con- 
trol us in deciding it. 


The Baltimore & Ohio Railroad company, a corporation 
existing under the laws of Maryland, owned and operated 
a railroad or railroads in the states of Maryland, West 
Virginia, Virginia, Pennsylvania, Ohio and other states, 
and, as a common carrier, was engaged in interstate com- 
merce between such states. The. main line of said road 
west of Cumberland, Md., passes through a bituminous 
coal field, which is worked by many coal operators, the 
product of whose mines depend for their movement to 
market in interstate commerce on the facilities for such 












movement which the Baltimore & Ohio affords. 


For the 
purpose of this case, the coal mines referred to may be 
treated as situated in what is described as the Monongah 

















District of the Baltimore & Ohio railroad. Regulations 
of the Baltimore & Ohio railroad, by which mines were 
rated in order to fix the basis for a pro rata distribution 
of coal cars in case of car shortage, had their peculiari- 
ties differing from other roads. They were based, first, 
upon the capacity of the mines; second, upon the pre- 
vious shipments by the mines for a period of two years, 
the capacity counting as one and the previous shipments 
as two. The capacity was. ascertained by considering 
the number of working places, etc., modified by taking 
into account the facilities for moving the coal out of 
the mine, such as tracks, tipple, etc. The previous ship- 
ments were taken from the records of the company dur- 
ing periods when there was no car shortage. Upon the 
basis of the capacity thus ascertained the regulations of 
the company for giving each mine owner in the case of 
shortage its percentage of cars, stated in the most sum- 
mary way, were briefly these: In the first place, there 
was assigned, out of the general mass of cars before the 
distribution was made, such cars as it was deemed the 
Cumberland & Pennsylvania railroad was entitled to. 
This was done by no fixed rule, but, in the discretion of 
the traffic manager, generally upon the basis of the per- 
centage of skipments of coal hauled in the two previous 
years by that road. The estimated mass remaining after 
the deliveries to the Cumberland & Pennsylvania rail- 
road were subjected to certain arbitrary assignments, 
and the remainder, after such assignments had been 
taken out, were equally distributed among the mine op- 
erators, according to their capacity rating. The arbitrary 
deductions which were made, as we have just stated, 
were these: 



































































1. Baltimore & Ohio railroad cars placed at mines for 
Baltimore & Ohio fuel_coal. 

2. New mines are allotted an arbitrary number of cars 
daily or weekly for development. In cases where the in- 
spection shows a marked increase in the capacity of cer- 
tain mines, and it is not practicable to change the per- 
centage of the whole district, proper arbitraries are ap- 
plied pending a general revision. 

3. Cars of foreign railroads assigned by them to their 
own fuel trade, 

4. Cars of individual companies placed at mines 
owned by such companies and cars owned by individual 
consumers placed at mines for their coal. 

There are also certain exceptions of a local charac- 
ter, as follows: . 

1. Curtis Bay premium. Whenever a shipper on the 
Baltimore & Ohio railroad handles cars at Curtis Bay 
promptly in any one month, he is allowed in the succeed- 
ing month a premium of 50 per cent of the number of cars 
so handled, in addition to his regular percentage. This in 
lieu of an assignment of cars to the Curtis Bay trade. 

2. At certain points, noted on the percentage sheets, 
an arbitrary number of cars is assigned to mines on fire. 

3. At certain mines in the immediate vicinity of in- 
dustries, empty cars intended for loading at such indus- 
tries are first sent into the mines for loading coal for 
such industries, 

4. ‘When annual contracts are placed for foreign rail- 
road fuel coal with mines on the Baltimore & Ohio, ar- 
rangements are made that if the foreign railroads’ cars 
are furnished for this fuel coal, the Baltimore & Ohio 
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will allow the mines shipping the coal a.wnumber of Balti- 
more & Ohio cars equal to the foreign cars furnished. 


5. When mines are connected with foreign railroads, 


, a8 well as with the Baltimore & Ohio, their rating ig 


reduced 50 per cent. A similar reduction is made in 
cases where mines are located near rivers and are 
equipped for loading boats. 

Where mines needed box and stock cars for the ship- 
ment of coal, as to which class of cars shortage rarely 
arose, there was a special rule which we need not notice, 

With the system just referred to in force on the 
19th of January, 1907, the Pitcairn Coal company, a West 
Virginia corporation, owning a coal mine on the line of 
the Baltimore & Ohio railroad in West Virginia, filed 
its petition in mandamus in the United States Circuit 
court for the District of Maryland. The defendants were 
the Baltimore & Ohio Railroad company, the Fairmont 
Coal company, the Clarksburg Fuel company, the Pitts- 
burg and Fairmont Fuel company and the Southern Coal 
and Transportation company, these four coal companies 
operating coal mines located in West Virginia on the 
Monongah division of the Baltimore & Ohio railroad. 
Along with these there were also made defendants two 
other corporations, the Consolidated: Coal company, lo- 
cated on the Cumberland & Pennsylvania railroad in 
Maryland, “and the Somerset Coal company, located on 
the Baltimore & Ohio railroad in Pennsylvania. All 
of these coal companies were charged to be substantially 
one in interest and were generally described as the 
Fairmont companies. In addition, 31 other coal com- 
panies, alleged to be independent companies, operating 
coal mines on the line of the Baltimore & Ohio railroad, 
were also made defendants. Rearranging somewhat the 
order of the averments as contained in the bill, the 
prayer for relief was substantially based upon the follow- 
ing grounds: The Pitcairn Coal company, it was averred, 
was entitled to an equal distribution of the coal cars of 


the Baltimore & Ohio railroad in times of shortage, in’ 


order to move its output of coal in interstate commerce, 


‘that the railroad company had refused, after demand, to 


give it the share of cars to which it was entitled, and 
that its not doing so had been seriously prejudicial to 
the business of the company, had curtailed its produc- 
tion and interfered with the moving of the coal produced 
in interstate commerce, and that the conduct of the rail- 
road in the premises had amounted to the giving of an 
undue preference to the Fairmont Coal company and its 
affiliated companies, to the prejudice of the Pitcairn com- 
pany and all other independent companies. The method 
pursued by the Baltimore & Ohio railroad for rating 
mines, by the consideration of both capacity and previous 
shipments, was alleged, and it was charged that, on the 
basis of capacity of the mine as rated by that system, 
the Pitcairn company was entitled to seven-tenths per 
cent of the cars for distribution in the Monongah division, 
General averments were, however, made concerning the 
method of rating, which, in effect, charged that such 
method was discriminatory and preferential, and was put 
in force so as to operate in favor of the Fairmont Coal 
company and the companies affiliated with it, to the 
prejudice of the Pitcairn company and other independent 
coal operators, the Baltimore & Ohio railroad being in- 
terested, it was charged, directly or indirectly, in the 
Fairmont and its affiliated companies. The method of 
deduction from the mass of cars for the benefit of the 
Cumberland & Pennsylvania railroad was also charged 
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a to be discriminatory and preferential, and to have been It suffices for the present purposes to say that the 
us devised for the purpose of favoring mines on the line answer of the Baltimore & Ohio railroad traversed every 
ads, of the Cumberland & Pennsylvania, which were affiliated averment as to preference and discrimination, asserted 
& is with the Fairmont. The failure to charge against the the validity of the method of rating and the rules of 
° mines which had received them, individual or private distribution to which we have referred. In great detail 
are ears, foreign railroad cars and company fuel cars, as_ the origin and history of the operation of private or 
well as the other arbitrary allotments of cars provided individual cars was set out, various contracts on that 
ship- for in the regulations to which we have referred, includ- subject were annexed to the bill, and a decree rendered 
arely ing the Curtis Bay regulation, were all assailed as bythe Circuit court of the United States for the northern 
tice, preferential and discriminatory, it being alleged that in district of West Virginia in favor of the Fairmont Coal 
the many instances the individual cars had been virtually company, perpetually enjoining the Baltimore & Ohio 
West paid for by the Baltimore & Ohio railroad, and that the Railroad company to deliver certain private cars to the 
le of failure to charge them was in effect a mere means re- Fairmont company, was referred to and made part of the 
filed sorted to in order to give a preference contrary to the bill. The Cumberland & Pennsylvania Railroad company, 
rcuit act to regulate commerce. The prayer was for an alter- the Fairmont Coal company and the five coal companies 
were native writ of mandamus, commanding an equal dis- alleged in the bill to be affiliated with the Fairmont Coal 
mont tribution in accordance with the averments of the peti- company applied for leave to answer, on the ground that, 
Pitts- tion in effect for the undoing of the regulations referred although the alternative rule for mandamus had not been 
Coal _ to, and for the establishment of regulations conformable served upon them, and they had only been summoned to 
anies to the rights which the petition asserted. As the scope “do whatever they deemed proper to protect their inter- 
| the of the prayer is important in the view we take of the’ est in the premises,’ they desired to answer, because 
road, case, it is excerpted in the margin.* the questions involved “are extremely important and of 
| two *First. That in the event of scarcity of cars to be fur. Unusual interest, not only to your petitioners and the 
y, lo- nished by defendant, Baltimore and Ohio Railroad Company, railroad against whom the mandamus is asked, but to the 
di to shippers of coal_on the Monongah Division of said road, P 3 ote a 
ia im a ceeenns, ~ Beltinore and Ohio Railroad Company, be Whole body of transportation companies engaged in inter- 
: require o furnis o relator one and seven-tenths (1.7) per ; is 
d on cent until such percentage shall properly be increased, of the state commerce, and that the importance of the ques 
All total number of cars in_ service, or supplied to all the’ ship- tions involved is so great that your. petitioners feel that 
tiall pers on the Monongah Division of said road, without deduct- a 
y ing from said number of cars “Individual Cars,” or any arbi- they are making but a reasonable request when they ask 
trary allotment of cars to other shippers, and without deduct- i 
the ing from the total number of cars on all the lines of the for a reasonable time to thoroughly present the facts 
con- ens and ones ee the —tnehvitieas ae. aeehnted which the court ought to be in possession of for a full 
, * iy 1e omerse oa ompany, or the cars ar rar as- ¢ e : 99 : 
anal signed to ithe. Cumberland and Pennsylvania Railroad ties. and complete determination of the question. The right 
lroa pany, or the Consolidation Coa ompany, before making the j i 
7 percentage distribution to the Monongah Division. to answer having been given, and delay for that purpose 
t the S Second. That writ of mandamus may be issued against having been accorded, these companies answered. With- 
e said Baltimore an io Railroa ompany, defendant, to R - ‘ 

» the command and require it to cease to make or give any undue oUt at all going into detail, we think it suffices to say 
ollow- or unreasonable preference or advantage to Fairmont Coal that the answer traversed all the averments as to prefer- 
ds Company, Consolidation Coal Company, Cumberland and Set - . - 
erred, Eeeerrenis | Halivend Company, Somerset Goat Comears, ence and discrimination alleged in the bill. It specially 

Southern Coal and Transportation Company, arksburg Fue : : : 

T's et Company, or Pittsburg and Fairmont Fuel Company, or either asserted the legality of the operation on the Baltimore & 
se, me of them, in the shipping and transportation of their coal, and Qhio railroad of private or individual cars; made copious 
: "to cease from subjecting the relator, Pitcairn Coal Company, %, ; 
nerce, or any other independent shipper of coal on So gen reference to the acts or contracts from which the right 

n vision aforesaid, to any undue or unreasonable prejudice : ; . 
d, te or disadvantage in the shipping and transportation of coal, to operate said cars had arisen; charged that to take 
|, and or in any respect whatsoever, and to move and transport the said cars from the service of the persons who owned 
ial to traffic of relator, Pitcairn Coal Company, and the other inde- . 
pendent coal companies on the Monongah Division aforesaid, them would be confiscatory, and in substance asserted 
roduc- without discrimination or preference, and to furnish the said $s ; “ i i j 
yPitcairn Coal Company, and the other independent shippers the validity of the system of rating and-of distribution 
duced of coal on the Monongah Division, without preference or dis- enforced by the regulations of the company which we 
> rail- crimination, and upon conditions as favorable to it or them have previously referred to Fourteen out of the thirty- 
' as is — Pd the _ at ee ce the os re. . 
ot an mont Coa ompany, onsolidation oa ompany, omerse : ; +3 * 
; Coal Company, Clarksburg Fuel Company, Southern Coal and 07° corporations referred to in the petition as inde 
nd its eeeportation Cempeny, ane SSrre and perees Fuel pendent companies briefly answered, adopting the aver- 
. ompany, or for like traffic, under similar con ons, to any oe ° 
} OOS other shipper, its fair and reasonable percentage of all cars ments of the petition, and praying for the awarding of 
1ethod on the line of said railroad and to shippers of like traffic the relief therein asked. Sixteen did not answer, and one 
ti along its railroad line, based upon the system of distribution : : E 
rating of cars in effect on sald railroad as etoresaid, or, upon any of said companies substantially joined in the defenses of 
air, reasonable and equitable basis, an o furnish to e ° ac Bocce 
evious said Pitcairn Coal Company, for the transportation of its the railroad company, except as to the individual cars, 
mn the coal, without discrimination, exception or limitation, and upon concerning which it averred that it was the duty of the 
stem conditions as favorable as those given to other shippers, the : 
y ’ Ercentage of the Satea car sappy on ae railroad a = railroad to purchase said cars from the persons owning 
is per me properly distributable by said railroad company to e t 
P said Monongah Division, and thereon distributed among the them and to operate them as part of the railroad equip 
vision, relator and the other shippers of coal thereon as aforesaid. ment. By stipulation the cause was heard by the court 
1g the Third. That in ascertaining and fixing the number of cars : 
7 to which relator, Pitcairn Coal Company, ana the other coal without a jury. 
, suc companies on the Monongah Division aforesa are entitled, ! ps 
as pub the said Baltimore and Ohio Railroad Company Shall take There was voluminous testimony and a protracted 
into consideration and include in the estimate or Se trial, each side requesting findings and instructions em- 
t Coal of the number of cars, to be divided in the proportion to 
ae which the percentages of each mine ——. a Mr arene bodying their respective contentions and excepting in 
oO e to cars, all cars, whether owned by individual operators, 
dent shippers, other railroad companies or by the Baltimore and 80 far as they were overruled. The court considered all 
oe Ohio Railroad Company, and which may be upon the road of the contentions raised by the pleadings except several 
ng in- said Baltimore ‘and Ohio Railroad Company, and _ shall ele Shek’ Were Rbk ceteeed Ge bak Tt hed hit fo 
in the f ealsuon othe sumive? ofcara to be divided upon the Ber~ the relations. wh PB : 
2 ’ 
nod of centages aforesaid, all cars, whether furnished by or used the relations which the Cumberland & Pennsylvania 
for fuel or supply coal for the Baltimore and Ohio Railroad railroad had to the Baltimore & Ohio, and the origin of 
of the Company, or for any other railroad company, and shall not 
-deduct, before dividing the cars upon the percentages afore- those relations, the method by which coal cars were 
harged Said, any cars for premiums at Curtis Bay,*or other arbitrary 


allotments. 


turned over to the Cumberland road was not preferential 
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or discriminatory. It decided that however amenable, 
abstractly considered, to criticism, if at all, might’ be the 
system of rating, and especially the inclusion therein of 
the amount of coal shipments, and the large influence 
attributed to that fact, yet, when the particular facts 
concerning the Monongah district and the relations of 
the Baltimore & Ohio to that district were given their 
proper weight, the system was a just one and ought not 
to be interfered with. The complaint as to the Curtis 
Bay premium was also decided to be without merit; and 
so also was the complaint as to consumer’s cars, as to 
foreign railway fuel cars and company fuel cars. Con- 
sidering the private cars belonging to mine operators, and, 
without at all going into the relations of the Baltimore & 
Ohio railroad with the owners of such cars, it was de- 
cided that while there was a right on the part of the 
railroad to move the cars, and it would be confiscation 
to deprive the owners of the right to use them, yet the 
duty was on the railroad to take account of the cars in 
fixing the percentage in case of shortage. The court 
declined to consider the decree which had been rendered 
in favor of the Fairmont company against the Baltimore 
& Ohio in the previous case, which was pleaded, as well 
as that in another cause which was relied upon in argu- 
ment to the same effect as controlling. The mandamus 
prayed therefore was refused as to every item embraced 
in the petition but that particular item, and, as to it, the 
writ was awarded. 154 Fed., 108. 

The Baltimore & Ohio Railroad company, the Fair- 
mont companies and the Pitcairn Coal company pros- 
ecuted error. The Circuit Court of Appeals held as fol- 
lows: (a) That the system of rating, so far as taking 
into view the shipments and percentages based thereon 
was considered, was discriminatory and preferential; (b) 
that while the right to allot cars to the Cumberland & 
Pennsylvania railroad under the facts found below was 
lawful, the methods by which the allotment was made 
was also discriminatory and preferential; (c) that the 
practice as to the Curtis Bay regulation was also amena- 
ble to the same criticism; (d) that the duty existed to 
take into account the individual cars, the foreign railway 
fuel cars and the company fuel cars in making a pro rata 
division in case of car shortage, and that not to do so 
would give rise to undue preferences and unlawful dis- 
criminations forbidden by the act to regulate commerce. 
Concluding that the various subjects embraced in the 
complaint with which it thus dealt were all controMed 
by the act to regulate commerce, it was expressly de- 
cided that the right to rectify the wrongs by the issue 
of the writ of mandamus as prayed for was sanctioned 
by the twenty-third section of.the act to regulate com- 
merce, and the case was remanded to the court below, 
with directions to allow the writ of peremptory manda- 
mus, in accordance with the opinion. 165 Fed., 113: The 
case is here upon error prosecuted by the Baltimore & 
Ohio railroad and the Fairmont Coal companies. 

One of the assignments of error assails the correct-. 


ness of the conclusion of the court below to the effect | 


that, compatibly with the act to regulate commerce, | 
there was power under the circumstances disclosed by' 
the record to consider the subject-matters which were 
complained of, and to award the relief concerning them 
which was prayed. 


out the assigned error, to which we have referred, the 
question at the very threshold necessarily arises and 
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Indeed, the nature of the controversy | 
and the relief which it requires is such that, even with- | 


commands our attention as to whether there was power 
in the courts, under the circumstances disclosed by the 
record, to grant the relief prayed consistently with the 
provisions of the act to regulate commerce, and to that 
subject we therefore at once come. 


To a consideration of this question it is essential to 
at once summarily and accurately fix the subject-matter 
of the alleged grievances and the precise character of 
the relief required in ordér to remedy the evils com- 
plained of upon the assumption of their existence. Ag 
to the first, it is patent that the grievances involve acts 
of the Baltimore & Ohio railroad, regulations adopted by 
that company and alleged dealings by the other corpora- 
tions, all of which, it is asserted, concern interstate com- 
merce, and all of which, it is alleged, are in direct viola 
tion of the duty imposed upon the railroad company by 
the provisions of the act to regulate commerce. As to the 
second, in view of the nature and character of the acts 
assailed, of the prayer for relief which we have pre- 
viously excerpted and of the relief which the court be- 
low directed to be awarded, it is equally clear that a 
prohibition, by way of mandamus, against the act is 
sought and an order, by way of mandamus, was in- 
voked, and was allowed, which must operate, by judicia] 
decree, upon all the numerous parties and various in- 
terests as a rule or regulation as to the matters com- 
plained of for the conduct of interstate commerce in the 
future. When the situation is thus defined we see no 
escape from the conclusion that. the grievances com 
plained of were primarily within the administrative com- 
petency of the Interstate Commerce Commission and not 
subject to be judicially enforced, at least until that body, 
clothed by the statute with authority on the subject, 
had been afforded, by a complaint made to it, the op- 
portunity to exert its administrative functions. 


The controversy is controlled by the considerations 
which governed the ruling made in Texas & Pacific Rail 
road company vs. Abilene Cotton Oil company, 204. U. &. 
426. In that case suit was brought in a court of the 
state of Texas to recover, because of an exaction by a 
carrier, on an interstate shipment, of an alleged un- 
reasonable rate, although the rate charged was that 
stated in the schedules duly filed and published in ac- 
cordance with the act to regulate commerce. After great 
consideration, it was held that the_relief prayed was in- 
consistent with the act to regulate commerce, since by 
that act-the-rates;-as’ filed, were controlling until they 
had been declared to be unreasonable by the Interstate 
Commerce Commission on a complaint made to that 
body. It was pointed out that any other view would 
give rise to inextricable confusion, would create unjust 
preferences and undue discriminations,” would frustrate 
the purposes-of. the~act, and, in “effect; Cause the act 
o destroy itself. The ruling there made dealt with the 
provisions of the act as they existed prior to the amend- 
ments adopted in 1906, and when those amendments are 
considered they render, if possible, more imperative the 
construction given to the act by that ruling, since, by 
jsection 15, as enacted by the amendment of June 29, 
1906, the Commission is empowered, indeed it is made 
its duty, in disposing of a complaint, not only to de 
termine the legality of the practice alleged to give rise 
to an unjust preference or undue discrimination, and to 
forbid the same, but, moreover, to direct the practice to 
be followed as to such subject for a future period, not 
exceeding two years, with power in the Commission, if 
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the same, the order, however, to become operative with- 
out judicial action. 
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it finds reason to do so, to suspend, modify, or set aside | 
In considering section 15 in the case 
of Illinois Central Railroad Co. vs, Interstate Commerce | 
Commission, just decided, it was pointed out that the ef- 
fect of the section was to cause it to come to pass that 
courts, in determining whether an order of the Commis- 
sion should be suspended or enjoined, were without 
power to invade the administrative functions vested in 
the Commission, and therefore could not set aside an} 
order duly made on a mere exercise of judgment as to 
its wisdom or expediency. Under these circumstances 
it is apparent, as we have said, that these amendments 
add to the cogency of the reasoning which led to the’ 
conclusion in the Abilene case, that the primary inter- 
ference of the courts with the administrative functions 
of the Commission was wholly incompatible with the 
act to regulate commerce. This result is easily illus- 
trated. A particular regulation of a carrier engaged in 
interstate commerce is assailed in the courts as unjustly 
preferential and discriminatory. Upon the facts found 
the complaint is declared to be well founded. The ad- 
ministrative powers of the Commission are invoked con- 
cerning a regulation of like character upon a _ similar 
complaint. The Commission finds, from the evidence 
before it, that the regulation is not unjustly aacrinine | 
tory. Which would prevail? If.both, then discrimina-} 
tion and preference would result from the very preva- | 
lence of the two methods of procedure. If, on the con- | 
trary, the Commission was bound to follow the previous > 
action of the courts, then it is apparent that its power! 
to perform its administrative functions would be cur-/ 
tailed, if not destroyed. On the other hand, if the ac- 
tion of the commission was to prevail, then the function 
exercised by the court would not have been judicial in 
character, since its final conclusion would be susceptible 
of being set aside by the action of a mere administrative 
body. That these illustrations are not imaginary is 
established not only by this record but by the record) 
in the case of the Illinois Central Railroad Company vs. 
The Interstate Commerce Commission, : 


We say this record, because, as has been pointed 
out, one of the questions which we would be called upon 
to decide if the merits were open is whether the court 
below was right in holding that if anything but the 
physical capacity of a mine was taken into consideration 
by a railroad company in rating the mine for car dis- 
tribution in time of car shortage, the act to regulate 
commerce would be violated, and therefore the system 
adopted by the Baltimore & Ohio Railroad company was 
Tepugnant to the act, because it made not alone the 
Physical capacity but past shipments factors to be con- 
sidered. But the reports of the Interstate Commerce 
Commission show that on a complaint made to that 
body on the subject of the system of mine rating of the 
Baltimore & Ohio Railroad ‘company, the Commission, 
before the decision of the Circuit Court of Appeals in 
this case was announced, had expressly refused to hold 
that the system was either preferential or prejudicial 
Within the act to regulate commerce. In that report, 
Speaking of the Baltimore & Ohio system of mine rating, 
it was said (14 I. C. C. Rep. p. 94): 

“This method of rating mines was adopted by 


the defendants in 1902, after a careful examination of 
the various systems in force on other lines. It was in- 





tended as a compromise between ratings based on 
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physical capacity only and ratings based on commercial 
capacity only.” 


And after elaborately weighing the matter, it was 
said (p. 95): 


“In combining the two systems the defendant has 
adopted a middle ground, apparently upon the thought 
that neither the physical nor the commercial capacity is 
always a fair test. We are not prepared, on this record, 
to say that there is no force in that view, and that a 
system of mine rating based upon a combination of the 
physical,and commercial capacities of the several mines 
does not more closely approximate the actual car re- 


‘quirements of the mines than a system based upon 


physical capacity only.’ 


We say also the Illinois Central case, since it is 
shown in that case that when the railroad company 
changed its regulations, presumably to have them con- 
form to the administrative ruling made by the Commis- 
sion in the Hocking Valley case, such change was pre- 
vented from going into effect by an injunction issued by 
the Circuit court of the United States for the northern 
district of Illinois in the Majestic Coal company case: 
And when the Commission came to discharge its. duty 
upon the complaint made to it in the Illinois Central 
case it was put to the alternative of either abdicating 
its administrative duties or making an order in violation 
of the-injunction. 

And the destructive effect’upon the system of regula- 
tion devised by the act to regulate commerce, which 
these illustrations show must be the result of construing 
that act as giving authority to the courts, without the 
preliminary action of the Commission, to consider and 
pass upon the administrative questions which the statute 
has primarily confided to that body, may be greatly 
multiplied. This is shown by the opinion of the Commis- 
sion in the Baltimore & Ohio case, to which we have 
already referred, where the decisions of other lower 
courts are referred to in conflict with the opinion of the 
court below in this case as to mine rating, and not in 
harmony with the views expressed by the Commission 
in the Baltimore & Ohio case. 

The court below deemed that it was its duty to 
award to the coal company the relief by mandamus 
which was prayed, upon the theory that section 23 of 
the act to regulate commerce rendered it imperative to 
do so, this conclusion. being specially based upon the 
provision of that section authorizing the remedy of 
mandamus to compel carriers “to furnish cars or other 
facilities for transportation for the party applying for 
the writ.” 

. The section in question is as follows: 
“Sec, 23. That the Circuit and District courts of the 


United States shall have jurisdiction upon the relation 
of any person or persons, firm or corporation, alleging 


such violation by a common carrier of any of the pro- | 


visions of the act of which this is a supplement and all 
acts amendatory thereof as prevents the relator from 
having interstate traffic moved by said common carrier 
at the same rates as are charged, or upon terms or condi- 
tions as favorable as those given by said common carrier 
for like traffic under similar conditions to any other 
shipper, to issue a writ or writs of mandamus against 
said common carrier, commanding such common carrier 
to move and transport the traffic, or to furnish cars or 
other facilities for transportation for the party applying 
for the writ: Provided, That if any question of fact as 
to the proper compensation to the common carrier for 
the service to be enforced by the writ is raised by the 
pleadings, the writ of peremptory mandamus may issue, 
notwithstanding such question of fact is undetermined, 
upon such terms as to security, payment of money into 
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the court, or otherwise, as the court may think proper, 
pending the determination of the question of fact: Pro- 
vided, That the remedy hereby given by writ of man- 
damus shall be cumulative, and shall not be held to 
exclude or interfere with other remedies provided by this 
act or the act to which it is a supplement.” 


That it is not necessary to point out that there is 
ample scope for giving effect to and applying the remedy 
embraced in section 23, if that section be construed in 
harmony with the act of which it forms a part, and not 
as destructive of one of the main purposes of the act, 
is, we think, obvious. It is to be observed that the sec- 
tion, besides empowering the use of the writ of man- 
damus to compel the furnishing of cars and other facili- 
ties for transportation, also authorizes the use of that 
writ for the purpose of compelling the movement of 
traffic “at the same rates as are charged, or upon terms 
or conditions as favorable as those given by said com- 
mon carrier for like traffic under similar conditions to 
any other shipper.” As it was settled in the Abilen 
case that the right to question in the courts the rate 
established in accordance with the act to regulate com 
merce without previous resort, by complaint, to the Com 
mission, in order to determine their unreasonableness 
would be destructive of the act, and therefore was not 
that ruling is equally applicable to the 







which is here relied upon. But as we are required, for 
the determination of the case now before us, to consider 
the scope of the act to regulate commerce as now exist- 
ing, as a result of the amendments of 1906, we shall not 


-rest our conclusion alone upon the persuasive force of 


the reasoning which constrained to the conclusion an- 
nounced in the Abilene case. Speaking generally, it is 
true to say that, prior to 1889, although the prohibitions 
of the act to regulate commerce as to preferences and 
discriminations were far-reaching, the mechanism pro- 
vided by the statute for the enforcement of orders of 
the Commission on the subject, as well as those concern- 
ing a finding as to unreasonable rates, were deemed to 
be in many respects ineffective, or at least tardy in 
operation or unsatisfactory in prompt remedial results, 
and this because immediate effect was not given to the 
orders of the Commission, but the aid of judicial author- 
ity was required as a prerequisite for such result. Sec- 
tion 23, here relied upon, was not part of the original 
act, but, as we have said, was added thereto on March 
2, 1889, for the obvious purpose of making the remedial 
processes of the act more speedy and efficacious. Now, 
it cannot in reason be questioned that among the pur- 
poses contemplated by the amendments adopted in 1906 
was the curing of the presumed remedial inefficiency of 
the act by supplying efficient means for giving effect to 
the orders of the Commission, made in the exertion of 
the authority conferred upon that body. 


to the orders of the Commission without the sanction 
of previous judicial authority, and endows that body with 
the power, not only as to unreasonable rates, but as to 
practices found upon complaint to be unduly prejudicial 
and unjustly discriminatory, to correct the same by its 
order, which order should have effect within the period 
fixed in the statute, and to enforce these provisions, 
penalties and forfeitures are provided. Sec, 16. It be- 
ing demonstrable, as we have seen, that to give to sec- 
tion 23 the broad meaning which the court below affixed 
to it would be to destroy or render inefficacious the 
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To that end\ 
one of the amendments, section 15, gives operative effect 
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remedial purposes of the amendments enacted in 190 
it must follow that such construction cannot be adopted, 


since to do so would compel us to hold that the wide§. 


and far-reaching remedies created by the amendments of , 
1906 were, in effect, destroyed by the narrower remedia] 
processes which had been previously enacted in 1889, 
This conclusion being in reason impossible, it must fo} 
low that, construing the provisions of section 23 in the 
light of and in harmony with the amendments adopted 
in 1906, the remedy afforded by that section, in the cases 
which it embraces, must be limited either to the per 
formance of duties which are so plain and so independ. 
ent of previous administrative action of the Commission 
as not to require a prerequisite exertion of power by 
that body, or to compelling the performance of duties 
which plainly arise from the obligatory force which the 
statute attaches to orders of the Commission, rendered 
within the lawful scope of its authority, until such or 
ders are set aside by the Commission or enjoined by 
the courts. 

Nor is there anything in the contention that the 
decision in Southern Ry. Co. vs, Tift, 206 U. S., 428, 
qualifies the ruling inthe Abilene case, and is an author- 
ity supporting the right to resort to the courts in ad- 
vance of action by the Commission for relief against un- 
reasonable rates or unjust discriminatory practices, 
which, from their nature, primarily require action by 
the Commission. While it is true that the original bill 
in the Tift case sought relief from alleged unreasonable 
rates before action by the Commission, yet, as said by 
this court (p. 437): 

“The Circuit court granted no relief prejudicial t 
appellants on the original bill. It sent the parties t 
the Interstate Commerce Commission, where, upon suff- 
cient pleadings, identical with those before the court, 
and upon testimony adduced upon the issues made, the 
decision was adverse to the appellants. This action of 
the Commission, with its findings and conclusions, Was 
presented to the Circuit court, and it was upon these 
in effect, the decree of the court was rendered. There 
was no demurrer to that petition, and the testimony 
taken before the Commission was stipulated into the 
case, and the opinion of the court recites that, with 
equal meritorious purpose, counsel for respective parties 
agreed that this would stand for and be the hearing for 
final decree in equity.” 

The judgment of the Circuit Court of Appeals is re 
versed, and the cause is remanded to the Circuit court 
with directions to set aside its judgment, and enter judg 
ment dismissing the petition. . 

Reversed. 
Mr. Justice Harlan and Mr. Justice Brewer dissent. 


Commission Wins Alton Case 


SUPREME COURT OF THE UNITED STATES. 
No. 232.—October Term, 1909. 


The Interstate Commerce Com-) Appeal from the Cit 

mission, Appellant, cuit Court of the 

vs, United States fot 

The Chicago & Alton Railroad the Northern District 
Company. of Illinois. 


[January 10, 1910.] 
Mr. Justice White delivered the opinion of the cou 
This case is controlled by the opinion just announce 
in the case of Interstate Commerce Commission vs. I 
nois Central Railroad company. The complaints maé 
to the Commission were alike in both cases, and the 
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were heard before that body at the same time, and one 


report was made in beth cases. The ordér, in both cases, 
Like bills for injunction were filed in the 


and were disposed of in one opinion. There is only this 
difference between the two cases. In this the bill for 
injunction contained the following averment concerning 
a small number, out of the thousands of coal cars form- 
ing part of the equipment of the road: 

“That your orator has purchased and now operates 
on its line 360 steel hopper-bottom coal cars; that said 
ears are of an extreme height, to wit, ten feet; that, by 
reason of such height, said cars can be unloaded only 
upon specially constructed trestles; that no consignees 
to whom coal is shipped from mines on your orator’s 
line own or have the use of such trestles, and that such 
ears are not available for commercial shipment of coal. 
And your orator avers that it at all times restricts 
these cars to the service of hauling your orator’s own 
fuel supply, and that by reason of such restriction and by 
reason of the fact that your orator alone has the means 
of unloading said hopper-bottom cars, said cars never 
constitute a part of your orator’s equipment available 
for commercial shipments of coal.” 

The answer of the Commission denied all knowledge 
of the truth of the averments thus made, and called for 
proof on the subject. No proof was made, and the cause 
was submitted to the court below on bill and answer. 
In view of this fact, and in consideration moreover of 
the weight which the law gives to the finding of the 
Commission, as to the existence of unlawful preference 
and the operative effect of the order which the Commis- 
sion made, until set aside," we think the mere averment 
of the facts referred to in no way causes this case to 
Of course, under 
these circumstances we intimate no opinion as to how 
far, had the facts alleged as to the hopper cars been 
established, they would to the extent of such cars have 
taken this case out of the rule announced in the Illinois 
Central case. It follows that the judgment must be re- 
versed and the case remanded for further proceedings 
in conformity to this opinion, 

Mr. Justice Brewer dissents. 


To Stand By Baltimore 





Baltimore and its commercial interests have, accord 
ing to newspaper reports, found a strong supporter in 
Daniel Willard, the new executive of the Baltimore & 
Ohio railroad. 


“This I do say, with all earnestness and sincerity,” 
Mr. Willard is quoted, “that, with my obligations to the 
road performed, my next purpose will be for the ad- 
vancement of Baltimore. If, under my management, an 
opportunity is offered to make it a greater city commer- 
cially through the efforts of the Baltimore & Ohio, these 
¢fforts will not only be given, but will be pushed to the 
utmost limits. 


“Feeling in this way, I can say that, so long as I 
am in control, Baltimore’s interests will be the Baltimore 
& Ohio’s interests. I feel that we must move along to- 
gether. This is another condition that I will have to 
study at closer range, but I can unhesitatingly say that 
I will always regard Baltimore as the road’s terminal 
Point, and will do whatever I can to develop these termi- 
Nals and to advance the business of the city.” 
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New York Commission Reports that Majority of 
Changes Made in State Rates Have 
Been Reductions 





Albany, N. Y., January 21.—<Actual investigation of 
freight and passenger tariffs has shown that the trend 
f rates and fares in this state has been downward. 
his is the announcement made in the annual report of 
he public service commission for the second district of 
ew York for 1909, which was submitted to the legis- 

ture Monday night. 

In the following table is shown the number of freight 

riffs in which rate changes have been made, the arti-’ 
dies affected by the changes, and the percentage which 
the tariffs containing reductions bear to the total num- 
ber of tariffs changed: 


No. of Per Cent 
Schedules of 

Articles. Changed. Reduction. 
an WON eo 5 655.0 aco oe dae eine vawestubeea 242 68 
POPICK GAG CIRY. DTOAUCES so. oc a.ndiciesedpisicndaer 228 89 
Cement, lime and plaster................06. 239 73 
EE, INNO no, oS itso iasa « slaia gabe bs bees ee 64 59 
a er sere 112 85 
Grain and grain products...............e008. 177 75 
EE SD a ia 6-405. 6 o Mh niciviodin bice ohe bw ean 34 97 
BE 6 ho ted we eT Oe CON OT CANS Cowes cba ekreds vt 197 97 
OR, WO ak bares g 000 anges es vs wma onan 342 78 
Lumber and forest productsS..............0.. 470 86 
Oil, petroleum and petroleum products.... 43 78 
Paper and board (box and pulp)........... 145 84 
BAT, MUAVOL. Gd WIGS oi ooo sc ecco cence 388 87 
Miscellaneous commodities ..........s..+0+. 947 76 


Of the rate changes made upon statutory notice the 
changed number in express merchandise tariffs was ap- 
proximately 4,500; of such total number 89 per cent were 
reductions from rates then in effect. The commodity 
rates of express companies were also changed to the ex- 
tent that the rates in more than 200 tariffs were re 
vised;-in this revision 85 per cent of the total changes 
go made were reductions. Of the passenger tariffs sub- 
mitted, 65 per cent showed reductions. 

Six hundred and nine applications were made to the 
commission to change rates or fares upon less than 
statutory notice; of this number, 573 were granted, all 
of which were to make reductions from rates then in 
effect. 

The improvements most noted in tariff construction 
are those of consolidation of rates applying to the same 
commodity into one schedule, the eliminavion from tariffs 
of duplicating matter, the arrangement in uniform order 
of the matter which they contain, and a statement of 
rates in a plain and concise manner. 

Numerous claims have been presented to the com- 
mission during the year based on misquotation of rates 
by railroad agents. The pernicious results of such mis- 
use of tariffs by shipping agents has raised general com- 
plaint throughout the country. The commission is en- 
deavoring to remedy this by simplifying tariffs and 
rendering them so plain that errors by agents must be 
held inexcusable. e 

The commission has jurisdiction over 811 corpora- 
tions, municipalities, and individuals engaged in serving 
the public in some capacity, or incorporated for the pur- 
pose of rendering such service. The steam railroad 
corporations number 186; street railroad corporations, 
139; express companies, 6; sleeping car company, 1; 
electrical corporations and plants, 292; and gas corpora- 
tions of various kinds, 187. The steam railroad mileage 
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is 8,164 miles, and including all main yard and siding 
tracks, 16,477 miles. The electric railroad mileage is 
2,744.54 miles. The aggregate results of the operation 
of steam railroad corporations reporting to the commis- 
sion for the fiscal years ending June 30, 1907, 1908 and 
1909 are given in the following table: 


1907. 1908. 1909. 

Gross earnings from oper- 

SEEDS 4 6:a'w web 0aW wacais orice Oa $396,557,982 $402,317,818  $402,265,445 
Per cent of increase over 
__.preceding year. 4 8.16% 1.45% *0.01% 
Expenses of operation... $278,191,841 $282,416, 002 $266,852,915 
Per cent of increase over 

preceding year. ‘ 10.06% 1.51% *5.51% 
Net earnings from opera- 

NS Pa Wecicd oa'.. oe bonthbe.a vay $118,366,141 $119,907,816 $135,412,530 
Per cent of increase over - 

preceding year. 3.88% 1.30% 12.93% 
Tons of freight carried. 265,609,000 248,750,953 247,652,000 
Per cent of increase over 

preceding year. 6.69% *6.34% *0.44% 
Ton-miles of freight ‘car- 

I  biesh ab dense gid gre race Sie 37,343,086,000 37,564,347,398 37,530,589,000 
Per cent of increase over 

preceding year. ‘ 9.26% 0.59% *0.09% 
Passengers carried... 253,693,000 278,880,817 274,741,000 


Per ‘cent of increase over 

preceding year. 2.68% 9.93% 
Total passenger- miles. . , & 010, 356, 000 6,511,203, 679 
Per cent of increase over 

preceding year. 7.39% 8.33% 
Total dividends paid dur- 

Ime the year. ........000- $52,107,722 


*1.48% 
6,460,505,000 
*0.80% 
$42,159,002 $39,215,300 

*Decrease. 

The figures presented are of very considerable in- 
terest, covering as they do the operations of the great 
systems of the New York Central, Erie, Lackawanna, 
Lehigh, Lake Shore & Michigan Southern, Boston & 
Maine, New Haven, Delaware & Hudson, and others of 
lesser magnitude. They disclose: (J) That the gross 
earnings from operation and net earnings from operation 
reached their maximum amount in the year ended June 
30, 1908. It is said, though not shown in this table, that 
the gross earnings were larger that year than any 
previous year. (2) That the gross earnings for the 
year ended June 30, 1909, were less than for the year 
ended June 30, 1908; by the sum of $52,373, or one- 
hundredth of one per cent. (3) That expenses of opera- 
tion for 1909 were decreased from previous year 5.51 
per cent. (4) That comparing same years, net earnings 
from operation were increased 12.93 per cent. (5) That 
comparing same years, the ton-miles of freight carried 
were decreased nine-hundredths of one per cent. (6) 
That comparing same years, the passenger-miles were 
decreased eight-tenths of one per cent. 

Results to stockholders are significant. The divi- 
dends paid to stockholders in 1909 are less than thbse 
paid in 1907 by $12,892,422, or 24 per cent, and less 
than those paid in 1908 by $2,943,702, or 7 per cent. 

During the year the commission devoted 202 days 
to public hearings and heard 415 matters. Five hundred 
and thirty-two formal complaints and others which were 
treated informally numbering 1,088 were received, a total 
of 1,620 as against 1,399 during 1908, a gain of 30 per 
cent. The number of applications from corporations for 
various authorizations was 225 as against 207 in 1908. 
During the year the commission disposed of 1,515 of the 
matters referred to. It is the practice of the commission 
to take up complaints for informal investigation and dis- 
position whenever practicable. 


WILL CHANGE STATION NAME, 
Announcement has been made by the Chicago & 
Western Indiana railroad and the Belt railway of Chi- 
cago that, effective February 15, the name of Burnham 
station will be changed to Hegewisch to conform to the 
‘postoffice name of the town. 
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LIVE STOCK TRANSFORTATION 


Evolution Shows Remarkable Changes Since Ante- 
Bellum Days—Twenty-eight Hour Law Suc- 
cessful as a Corrective Measure 





By James E. Downing, 
United States Bureau of Animal Industry.* 


Getting the steer to market is a task which hag 
occupied the minds of stockraisers for many years. At 
a time within the memory, no doubt, of some here to- 
day, cattle and sheep could be sold in distant markets 
only after they had been driven on hoof a long journey 
that sometimes stretched into a thousand or even fifteen 
hundred miles. Between the then and the now of live 
stock transportation there have been many changes and 
developments. They came slowly at first, but how they 
came constitutes one of the interesting stories of the 
country’s growth. And while to-day’s methods appear 
crowded with important problems and contentions, it is 
patent to all that great strides have been made in this 
very important industry. 


At this time permit me to direct your attention to 
two periods of live. stock transportation history in the 
United States, since the establishment of railroads. A 
marked characteristic of the first period was the injury 
caused through lack of accommodations and the faulty 
methods of managing the traffic. The suffering and 
death of animals on the way, and the: unhealthy con- 
dition of many delivered at their destination, called forth 
much comment and many efforts for relief during the 
years following the Civil War. ‘The second period, the 
present time, is characterized by special built cars for 
comfort and speed, with a view of delivering the animals 
in the best possible physical condition. The advent, of 


railroads marked the turning point in the growth of thé 


live stock industry. Scarcely more than a half century 
ago the carrying trade of the United States was prac- 
tically limited to passenger traffic and what is known in 
railroad circles as “dead freight.’ 

Before the Civil War it was the custom to drive on 
foot through the open country to market. One route 
from the blue grass region of Kentucky to New York 
City covered about 800 miles and, according to a man 
who drove the route several times, it consumed a few 
days over ten weeks. The particular route followed on 
one occasion led from the neighborhood of Lexington, 
Ky., to the Ohio river just above Maysville; thence 
northwesterly through Chillicothe; thence across the 
Ohio river below Wheeling, W. Va. The course then 
passed through Connellsville and Bedford, Pa., to Car- 
lisle; thence to Harrisburg. Here the road turned south- 
easterly, passing within sight of Lancaster, through 
West Chester to Philadelphia. From this point the 
cattle were driven northeasterly through Trenton, Prince- 
ton and Newark to the Hudson river and were ferried 
across to New York City. The drove referred to con- 
tained 119 cattle and three men were required to care 
for them, 

Another route from the neighborhood of Lexington, 
Ky., extended to Charleston, S. C., a distance of 550 
to 600 miles. The way led southeasterly through Cum- 


*From an address entitled “The Evolution of Live Stock 


Transportation.” delivered at the annual meeting of the Corn 


_ Meat Producers’ association at Des Moines, Ia., December 
-8, 1 
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perland Gap to the French Broad river. Then the river 
was followed as far as Ashville. The route then turned 
again southeasterly, crossing the South Carolina line at 


ION 





_ Saluda Mountain, and thence passed on to Charleston. 

6 In those days driving to eastern seaboard cities 
from points as far west as Iowa was by no means un- 
common and cattle from Texas were among those on 
the road. A news item of 1855 mentions a drove of sev- 
eral hundred head from Texas passing through Indiana 

‘h has county, Pennsylvania, on the way to New York City. 

3. They had left Texas four months previous. During this 

Shc same period large numbers of sheep were driven from 

arkets Vermont to Virginia. A resident of Maryland writing in 

syns 1854 tells of driving Spanish Merinoes mostly from Ver- 
fittees mont, to Virginia, and that during. the following five 
ca years he sold upward of 13,000 head. Large numbers 
es and of hogs were driven to market before the advent of 

w thee railroads. As long ago as 1827 the keeper of a turnpike 

of the gate near the Cumberland river certified that 105,517 

“ppess hogs had been driven through the gate on the way to 

» it if B the south Atlantic States. 

a Among the most important trails of the Mississippi 

: river were those which led from Texas. One trail 

om to extended to pasture lands in the Kansas river valley on 

in tie the line of one of the Pacific railroads. Near Abilene, 
vad A Kan., a station on this railroad, thousands of cattle 

‘nue were wintered annually in the late sixties and early 

faulty seventies. One of the routes from the southwest to 

& and northern pastures which cattle were driven over from 

7 Co 1865 to 1884 led from the Gulf coast of Texas northward, 

1 forth passing west of San Antonio; thence to the Red river 

ng the at Doan’s Store, in Wilbarger, Tex. Here the trail 

od, the branched, one part going northward to a point now 
ve for included in Beaver county, Oklahoma, and thence west 
nimals to the Colorado ranges. The other fork of the trail led 
ent of northeasterly through Fort Sill reservation, now in Okla- 
of the homa; thence across Washita river at Anadarko, Okla.; 
entury thence northeasterly to the Canadian river, which was 
Cn crossed and the route extended through Fort Reno and 


Kingfisher, and thence northward, following here the 
4 same general route as the present railroad through Cald- 
‘ive on well and Wichita, to the Kansas river at Abilene. This 


route foute has been made famous of late through many in- 
r York teresting stories published of cattle trailed amid encoun- 
a mat ters with Indians and the extortion charges made by 
oe ol the roving bands, who demanded of the owner to pay 
ved on 


liberally in order to secure permission to ford a river 
‘ington, or pass through their territory. Failure to pay their 
thence price resulted in the stampeding and slaughter of the 
ss the animals and death to the herders. Thrilling tales of 
e then hair-raising escapades in attempting to defeat the In- 


io Car- dians in their vigils over the land are laid along the 
_ south- course of this route and its two branches. The largest 
hrough number of cattle trailed in one season from the south- 
nt the 


west to northern pastures has been estimated. at 416,000 
Prince- head. This was in 1884, about the time of the opening 





ferried of a through railroad line over that route, and from that 
to con- year the number moving over the long trails rapidly 
O care diminished. The valley of a river was often a favorite 

and convenient course, although not always a direct one, 
‘ington, Over which to drive sheep from the native ranges to 
of 550 Pastures along the railroads which reached eastern mar- 
nh Cum- kets. One route from Oregon led up the valley of the 
6 Stock Columbia and the Snake rivers, across the mountains of 
ne Const Idaho and down the valley of the Platte to shipping 








Points in Nebraska. 
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And may I direct your attention at this time to one 
of the very first shipments of cattle by rail which was 
from Kentucky to an eastern market in 1852, as told 
by the shipper? One week was consumed in driving the 
cattle, 100 in number, from the neighborhood of Lex- 
ington to Cincinnati. Here they were loaded in mer- 
chandise box cars, without any conveniences for food, 
water or ventilation and shipped by rail to Cleveland 
and from there taken by steamboat to Buffalo. After 
a stay of several days at Buffalo the animals were 
driven to Canandaigua, N. Y. From there they were 
hauled in immigrant cars to Albany, where they were 
unloaded and housed in the freight house of the railroad 
company. After spending two days in a feed yard near 
Albany the stock was taken by boat to New York City. 
The freight charges on these cattle from Cincinnati to 
Buffalo were at the rate of $120 per car and the total 
expense from Kentucky to New York City was $14 
per head. 


Among the routes over which cattle were moved 
from Texas to eastern markets about 1870, three will 
serve as_ illustrations. One way led by coastwise 
steamer to New Orleans, where the animals were taken 
by river boats northward. At Cairo, IIl., the railroad 
journey was begun, northward to Chicago, thence to the 
east. A second route from Texas was over a trail to a 
shipping point on Red river, where the cattle were for- 
warded by steamboats to Cairo and there shipped by 
rail northward. A third route followed the trails from 
Texas to feeding grounds along the railroads in Kansas 
and in regions north. From stations along these roads 
the animals were forwarded to eastern markets. 


The advent of rail shipments of cattle began an 
era of terrible suffering for animals intended for market. 
Just when stock cars for transporting them came into 
use is not known. The date is lost in the dark days 
of the Civil War or the period immediately following. 
There are no records extant of what railroad first 
adopted them. No man’s name is written in history as 
having invented the stock car as a means of transport- 
ing animals to- market. Necessity is regarded as the 
mother of invention, but no one stands sponsor for the 
stock car. The earliest reports on the equipment of 
railroads are now the property of a museum in Chicago 
and are in the handwriting of the early auditors. In 
1866 the Dubuque & Sioux City road, now a part of the 
Illinois Central system, reported 20 stock cars in its 
equipment. The Sandusky, Mansfield & Newark the fol- 
lowing year reported 20 cars; also the Louisville, Cin- 
cinnati & Lexington 70 stock cars. 

It is indisputable that in those pioneer .days of live 
stock transportation shippers encountered great diffi- 
culties. The science of railroading was yet compara- 
tively undeveloped and much of the country was in the 
saine condition. The railroads were poor, very poor. 
Their building was hazardous and costly, their equip- 
ment meager, limited, primitive, and the service incom- 
petent. Accommodations for both live stock and people 
were crude and uncomfortable. Freight rates were high, 
often more than double those of the present time, and 
charged by carload rate instead of cents per pound. 
Cattle were wild and so were many of the men who 
handled them. Stock cars were equipped with hand 
brakes and old rubber springs that soon became hard. 
Trains were coupled with links and pins, the great 
amount of slack in a freight train causing a tremendous 
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impact at every movement of the journey. 
burning engines on the western roads, 
with link and pin couplings and hand brakes, slowly 
dragged along their trains, usually starting them with 
a jerk and stopping them with reverse steam that 


Old, wood- 
also . equipped 


caused everything not nailed down to go up into a 
heap at one end of the car. The average schedule for 
trains, including stops, on the five leading western rail- 
roads in 1873 was ten miles an hour, with the highest 
time allowed 12 to 15. These trains on short, light iron 
rails, joined by old iron “rail chairs” spiked into wooden 
ties, forming a simple-track road, with side switches at 
each station to permit the passing of trains. The road- 
beds were rough and poorly ballasted, with excessive 
grades, wooden bridges and trestlework and everything 
in a poor state of repairs, while being in the hands of 
a receiver was a very common situation. 

The high arbitrary carload rates then charged for 
the transportation of stock induced overloading as a 
measure of economy, while the stock were generally 
more or less bruised from the overcrowding and con- 
tinual jerking, jolting and swaying of heavy trains hav- 
ing link and pin couplings, hand brakes, rough track, 
heavy uneven grades, numerous stops and startings, 
frequently switching with engines too light to do the 
work without bumping and jerking the daylights out of 
the poor animals inside the cars. The result was that 
the weaker animals, when knocked down, were piled on 
by the others and trampled until either helpless or dead, 
or, if they were able to rise, were frequently so injured 
that they afterward died. In hot weather their suffering 
was intense. This added to the death toll and the loss 
to the shipper. It was therefore the invariable custom 
of the day for the shipper or attendant in charge to 
carry a lantern and an instrument called a “prod pole.” 
It consisted of a long, heavy handle, nearly six feet long, 
with a sharp iron or steel spike extending from one end, 
half an inch or more, which was sharpened to a point. 
These instruments of torture could be purchased at vari- 
ous places where they were kept in stock. It was used 
to prod the other animals in the car aside while a steer 
that was down could be encouraged by the sharp point 
to take his place in the ranks. This prod was also 
equipped with a flat-headed screw driven into it near 
the business end and extending out a short space at 
right angles from the pole. When the “down” 4teer 
refused to respond to numerous jabs and such language 
as is generally employed on like occasions, the end of 
the pole with the attached screw was then engaged with 
the matted end of his tail and by sundry twists and 
turns or pulls on the pole, a severe strain could be sup- 
plied to this sensitive organ. If the prostrate steer 
had life or strength enough in him to rise, this treat- 
ment would bring about the desired results, but if he 
still continued an indifferent attitude, he was generally 
considered in bad condition and a dead steer when the 
market was reached. Strong animals, evenly matched, 
might stand the journey without any of them being 
trampled or injured beyond bruises received during load- 
ing and bumping against the sides of the car en route, 
providing they were not kept too long under the strain 
of overloading, for the journey was always a crucial 
test of keeping on their feet. Under these conditions 
shippers went out with their prod poles and lanterns at 
almost every stop to keep the animals on their feet; 
then, also, hundreds of lanterns and poles were brought 
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into the offices of commission men at the end of the 
journey. As late as 1873 unloading gangs at markets 
invariably carried ropes for the purpose of dragging the 
dead and crippled cattle from the cars. The principal 
buyers had men stationed regularly at the scales to 
watch for broken-ribbed cattle, which were frequently 
found, and $5 per head was deducted from the purchage 
price of every steer, buyers sometimes refusing to take 
them at that price. Overloading was intensified by the 
high prices paid for dead animals; i, e., those killed ep 
route to market, and sometimes they brought almost ag 
much as the live ones. In 1869 hogs taken from the 
cars dead sold regularly at $4.50 to $5 per 100 pounds, 
The railroad pens at places where the stock was up 
loaded or loaded were as a rule not sheltered and much 
of the time knee deep in mud and filth, making it im- 
possible for the animals to lie down and rest, and the 
conditions were frequently such that to force stock into 
them was positively inhuman. 


Such, in brief, is the résumé of the transportation of 
live stock previous to the introduction of the federal 
law requiring that live stock to market should be un 
loaded and given five hours of rest, with feed and water, 
after they have been on the cars continuously for 28 
hours. And, with your indulgence, I would like to give 
just a little of the history connected with securing the 
passage of that law, taken from an address from Dr, 
A. D. Melvin, chief of the Bureau of Animal Industry, of 
the Department of Agriculture, before a _stockmen’s 
meeting at Casper, Wyo. 


The statute originally known as the twenty-eight 
hour law was enacted at the third session of the Forty- 
Second Congress and became a law by the approval of 
President Grant on March 8, 1873. It was later repealed 
and supplanted by the present law, effective June 29, 
1906. The original statute has an interesting history. 
No less than four bills were introduced and five sessiofis 
of Congress wrestled with the problem before it was 
passed. The measure seems to have originated with the 
New York Society for the Prevention of Cruelty to 
Animals. While the sentiment of Congress appeared to 
be unanimous in favor of the humane treatment of ani- 
mals in transit, there was some objection to the meas 
ure on practical grounds, and there was strong opposi 
tion on the legal and political question of constitution- 
ality. In the debate on the latter phase of the subject 


some of the most eminent men in Congress at that 
period took part. 


The first bill in the series was introduced in the 
House by Representative John T. Wilson, of Ohio, 
May 16, 1870, during the second session of the Forty- 
first Congress. Mr. Wilson was also the father of the 
bill which finally became a law. Other bills were intro 
duced by Senator Conklin, of New York, and Senator 
Henry Wilson, of Massachusetts. The necessity of such 
a law and the conditions leading up to the agitation of 
the subject, I have just described. Mr. Wilson went 
to say that it had been shown to the satisfaction of the 
committee on agriculture that cattle shipped from the 
producing regions of the west to the eastern markets 
were confined in the cars from four to five days without 
food and water. 


In the Senate it was stated by Senator Simon Cat 
eron, of Pennsylvania, that the records kept by Brigham 
Young showed that an ox weighing 1,500 pounds shipped 
from Utah would lose on an average 230 pounds by the 
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time it reached Chicago. 










Such were the arguments used 
py the members who introduced and advocated the bills. 

Aside from the question of constitutionality, several 
objections of a practical nature were brought forward 
jn the course of the various debates. Senator Thurman, 
of Ohio, expressed the belief that, as it was to the inter- 
est of the trade to ship cattle in improved cars, such 
cars should be provided in time without legislation, and 
that for the present it would be a hardship to throw out 
of use the old cars in which millions of dollars were 
invested. Others asserted that the law would cause 
great expense to the railroads and the shippers and that 
the matter was one which should be left to their control, 
as the shippers were mostly interested in reducing 
shrinkage and preventing loss on their animals. This 
sounds very much like the fallacious argument that is 
still used sometimes, against the government work for 
the control of contagious diseases—that the stock own- 
ers are financially concerned in getting rid of disease 
and the matter should therefore be left to them. 


Another and sounder argument, which is applicable 
in some respects to-day, was stated by Representative 
Archer, of Maryland, in these words: “Any member of 
this House who has ever seen any of the cattle-yards 
in this country can imagine what kind of rest cattle 
would thus obtain and what humanity there would be in 
placing them in any of these miserable, muddy places. 
These cattle, after having been detained in these miser- 
able corrals, and after obtaining no rest whatever, will 
have to go through a loading again, which is always 
one of the most painful operations for them in their 


‘whole passage.” 


A few members thought they detected a “nigger in 
the wood-pile,” in the shape of a patent stock-car which 
was to be promoted by the law. But the great question 


} on which the bill was contested was the one of consti- 


tutionality. 

; Every Secretary of Agriculture, beginning. with Sec- 
retary Rusk, has taken steps to secure the enforcement 
of this law. Circulars calling attention to the law have 
been issued and distributed among the railroad com- 
panies, placards have been posted, evidence of violations 
has been collected and prosecutions have been insti- 
tuted. The humane societies have also collected evi- 
dence and reported violations. 

Let me call your attention for just a moment to the 
progress made in the enforcement of this law. These 
figures were taken from the report of the Solicitor of 
the Department for the fiscal year ending June 30, 1909. 
The efficacy of a law designed to correct public evils 
depends almost entirely upon the vigor of its enforce- 
Ment. By this token the 28-hour law is a conspicuous 
success, as will be demonstrated by a simple comparison 
of the number of cases reported for prosecution to the 
Attorney-General during the preceding fiscal year and 
the one just closed, for it is by the decrease in the 
number of violations of the law that its success in the 
accomplishment of the purposes for which it was desig- 
hated must be tested. During the former year 865 cases 
Were reported for prosecution, while during the latter, 
with an equal degree of activity and vigilance in the 
ascertainment of violations, only 208 cases were re- 
Ported, a decrease of 477 cases, or 70 per cent. In the 


brief period of three years from the inception of active 
and determined preparation by the Department to com- 
Pel compliance with this act by proceedings in the courts, 
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violations reported for prosecution reached the startling 
figure of 685 in a single year and decreased to 208 in 
the succeeding year. 


To-day the transportation of live stock has become 
such a scientific study that the loss is reduced to a 
minimum. Special cars, the result of years of experi- 
ence and large expenditures of money, are now. used by 
all roads. Some of the roads own the cars they operate, 
others lease them from companies that provide cars for 
that purpose. One particular type of car was patented 
and put on the market in 1885. It has been improved 
from time to time as experience dictated changes, and 
at present is equipped with a style truck which gives 
the car while en route a swing motion that permits 
stock to ride with the least friction and discomfort. 


In former days live stock was given no considera- 
tion over other kinds of freight, whereas, to-day, stock 
trains on some roads are given preference over every- 
thing but passenger trains at meeting points. There is 
practically no limit to the speed of the stock train of 
to-day, while the regular schedule range from 18 miles 
an hour on the branch lines to 25 miles on the main 
line western roads now brings stock from points west 
of the Missouri river into Chicago market inside of, 29 
hours, 

It would not be doing the subject justice if some 
mention was not made at this time of the transporta- 
tion of live poultry, which has grown to such enormous 
proportions. This business is practically in the hands of 
one company, which provides the cars for the United 
States. There is a water tank in the top of each car 
which holds 327 gallons, with hose attached that will 
reach all compartments.and a granary 8 feet square 
and 21 inches deep for.carrying feed. Each car con- 
tains 128 coops. The large stateroom in the center {fs 
used for the shipper to put in a trunk and a cot for he 
“goes to bed with the chickens.and gets up with them.” 
Allowing three dozen fowls for each coop, the car will 
carry, with small shrinkage, 4,608 fowls. The volume 
of live poultry being shipped to Chicago and New York 
is increasing. This is primarily due to the segregating 
of the Jews in these two cities and the demand of these 
people for fowls to be “koshered.” At the present time 
these two cities are the largest live poultry markets in 
the world. ‘ 

By way of comparison with present conditions, let 
me cite one instance of the manner in which turkeys 
were marketed in early days. In October of 1856, Cap- 
tain Stedman, now'an employe of the Bureau of Ani- 
mal Industry, recalls having met on a road south and 
east of Indianapolis, Ind., a man and two boys driving 
a flock of 3,000 turkeys to the Cincinnati market. This 
method was known to have been employed in the New 
England states in pioneer days, when buyers collected 
turkeys in neighborhoods 100 miles from market and 
drove them in overland. It is reported that they caused 
no more trouble to drive after the second day en route 
than sheep or hogs did. However, an attempt to repeat 
such an undertaking in this day of scorching automo- 
biles would be attended with disastrous results. 

To attempt to give a review of the growth of the 
live stock markets of the United States in conjunction 
with the history of transportation, would involve too 
much time. However, Chicago has reached the point 
where it is now the largest in the world. Nearly two- 
thirds, i. e., 64 per cent of the population of the United 
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States, is east of Chicago, while 70 per cent of the 
farm animals are west of Chicago. All of the great 
east and west transportation lines have terminals there, 
as have also the southern and lake lines. It is, more- 
over, in the center of the most fertile, populous and 
wealthy agricultural region on earth, and is the most 
accessible of any large city to the great manufacturing 
sections of the United States, which includes the areas 
north of the Potomac and Ohio and east of the Missis- 
sippi rivers. The city of Chicago alone consumes over 
four million pounds of meats per year, equal to 800,000 
head of cattle annually. The stock yards now have a 
daily capacity of 75,000 cattle, 300,000 hogs, 125,000 
sheep and 6,000 horses. 


To Increase Car Earnings 

Buffalo, N. Y., January 21.—Standardization of car 
types and making the immediate repair of foreign cars 
mandatory upon the road having the defective equip- 
ment in its possession were urged by W. O. Thompson, 
master car builder of the western division of the New 
York Central, in a speech before the Central Railway 
club, as a means of increasing the mileage and earnings 
of the individual- freight car. -Mr. Thompson said: 

“With all our modern improvements and methods we 
are still confronted with this question: ‘Why is the 
average movement of a car 22.6 miles per day, and what 
portion of this movement is to be found charged up to 
car inspection and interchange.’ The greatest delay is 
caused by cutting out cars for defects, that have been 
passed upon, by several previous interchange points, as 
perfectly safe for movement to final destination, thus 
causing a serious and uncalled-for delay to lading, which 
action cannot be directly charged to inspectors, but to 
existing instructions, or conditions existing at other 
points, over which no direct control can be exercised. 
The following suggestions must, sooner or later, be 
taken up and worked out: 

“The car owners shall be responsible for any and all 
necessary repairs required to keep their cars in service, 
either loaded or empty, no matter under what conditions 
the repairs become necessary. 

“Any road having in its possession a car, the prop- 
erty of another company, such car being in need of re- 
pairs, no matter whether the repairs needed to place 
the car in first-class serviceable condition be of light or 
medium nature, or whether the car is in need of general 
heavy repairs, the company having the car in its posses- 
sion, to have the authority to make such repairs without 
consulting the owner and bill the owner for complete 
cost thereof, no matter whether the road making the 
repairs is located in California and the owner in Maine, 
or vice versa. 

“The above suggestion again brings us face to face 
with the necessity for having standard cars of each type 
in use throughout the country. Maintain a committee 
something similar to Arthur Hale’s committee on car 
service to establish and maintain a ratio of equipment 
per mile of road. 

“Maintain and operate a board of arbitration, whose 
duties shall be to dispose of all charges covering repairs 
made, and to organize and direct a corps of traveling 
inspectors. Every road to consider the initial of cars 
secondary, their-one and only object being to keep the 
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car in service and’ fit at all times to be loaded with any. 





commodity suitable to its construction, and to educate 
all to one common standard of action and having one 
end in view, the movement of traffic with as little de 
lay as possible. 

“With the above suggestions in effect, a car, on q 
conservative estimate, could reach 28 miles per day, 
making a total annual mileage per car of 10,220 mileg, 
or 1,971 miles in excess of the present annual mileage, 
or 70 additional days in which the car could be earning 
revenue. A constant hammering down of rates on one 
side and equally as constant demands by employes for 
higher salaries and a very critical public for their pa 
trons, make it necessary to derive more benefit from the 
present investment in rolling stock. It is believed that 
the earnings can be increased 25 per cent by working 
out the a ecommendations.” 


Another Rate War Brewing? 


The shadow of another rate war was thrown upon 
the commercial horizon this week by the report that, 
effective April 1, the Erie railroad would reduce its first. 
class rate from New York to Chicago six cents. 

At present the Erie takes the standard all-rail rates 
on this traffic, viz., 75, 65, 50, 35, 30 and 25 cents on 
classes one to six, respectively. The New York, Ontario 
& Western takes a differential under this of 6, 5, 4, 3, 
2 and 2 cents, respectively, and it is probable that, if 
the reduction on first-class rates via the Erie goes into 
effect, the same differential as is accorded the Ontario 
& Western will be applied to the other class rates of 
the Erie. It is announced that the 69-cent rate will ap- 
ply on westbound traffic only. 

Rumors have been current this week of a movement 
to lessen the spread between rail-and-lake and all-rail 
rates on westbound traffic, it having been reported that 
an attempt would likely be made to reduce the 10-cenh 
differential on first class to 5 cents. In this move, how- 
ever, it is not thought probable that the Grand Trunk 
system and its despatch lines would take part. More: 
over, the proposed cut of the Erie would undoubtedly 
change the complexion of the entire situation. Rail-and- 
lake rates are based on the standard all-rail charges, 
With a 69-cent first-class rate in effect via one of the 
roads which has been taking standard rates for a number 
of years, it is felt that the other standard lines would 
be forced to meet this reduction in order to hold their 
share of the traffic, and this, of course, would necessi 
tate an entirely new adjustment of differential rail-and 
water charges. 









TO CONSIDER DEMURRAGE CODE, 

Madison, Wis., January 21.—The state railroad com- 
mission will hold a number of hearings next month rela 
tive to the adoption in Wisconsin of the uniform code of 
demurrage rules promulgated by the National Association 
of Railway Commissioners and carrying the endorsement 
of the Interstate Commerce Commission. The first ses 
sion will be held‘ February 5. 


MAY ALL BE ON AN EQUAL BASIS. 

New York, January 21.—It is reported that as a re 
sult of the conference held between sub-committees rep- 
resenting the commercial organizations of Boston and 
Philadelphia that a movement may be started by which 


a parity on import rates westbound, 
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LEADING COMMERCIAL ADSN 
TRAFFIC ORGANIZATION 


The National Industrial Traffic League. 


Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
gary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
yiew to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as members 
are traffic directors, managers, com- 
missioners or other officials in charge 
of traffic of industrial or commercial 
organizations and traffic officers of rep- 
resentative shipping concerns in the 
United States. 


Officers 
J. C. Lincoln, President 
Comm’r Merchants’ Exchange Traffic 
Bureau, St. Louis, Mo. 
W. M. Hopkins, Vice-President 
Mgr. Transp. Dept. Board of Trade, 
Chicago, Ill. 
W. BE. Cooke, Secretary-Treasurer 
. T. M. Automatic Blectric Co., Chi- 
cago, Ill. 
Executive Committee 
H. C. Barlow, Chairman 
T. D. Chgo. Assn. of Com., Chicago, Ill. 
F. B. Montgomery, Vice-Chairman_ 
Mer. Traffic Dept. International Har- 
vester Co., Chicago, Iil. 
Chicago, Ill. 


0. F. Bell, 
Pittsburg, Pa. 


T. M. Crane Co. 
J. M. Bellville, 
G. F. A. Pittsburg Plate Glass Co. 


F, T. Bentley, Chicago, Ill. 
F. T. M. Illinois Steel Co. 
L. B. Boswell, Quincy, Ill. 


Comm’r Quincy Freight Bureau. 

W. D. Hurlbut, Chicago, Ill. 
T. M. Wisconsin Pulp & Paper Co. 
Cc. A. Jennings, Chicago, Ill. 
Me ce Dept. American Cottor 

‘o 


H. G. Wilson, Kansas City, Mo. 
Comm’r Trans. Bureau of Com’] Club. 
. J. McVann, Omaha, Neb. 
Mgr. Com’) Club Traffic Bureau. 
. Keavy, Indianapolis, Ind. 
Comm’r Indianapolis Freight Bureat. 
W. P. Trickett, Minneapolis, Minn. 
Ex, Mgr. Minneapolis Traffic Assn. 


ILLINOIS. 
Lake County Manufacturers’ Association, 
B. P. Sedgwick, Pres., Waukegan. 
National‘ Association of Agricultural Im- 
ment and Vehicle Manufacturers, 
. J. Evans, Sec., Chicago. 


. MINNESOTA, 
Northern Pine Manufacturers’ Associa- 
tion, J. E. Rhodes, Sec., Minneapolis. 


MISSOURI. 

Business Men’s League, P. W. Coyle, 
Comm’r, 614 Bank of Commerce Bldg., 
St, Louis. 

Commercial Club, F. W. Maxwell, Comm’r, 
St. Joseph. 

Kansas City Transportation Bureau of the 
Commercial Club, H. G. Wilson, Trans. 
Comm’r, 105-6-7 Board of Trade Bidg., 
Kansas City. 


NEW YORK. 
Albany Chamber of Commerce, Wm. B. 
Jones, Sec., 95 State St., Albany. 
National Wholesale Grocers’ Association, 
A. H. Beckman, Sec., 6 Harrison St., 
New York. 
Syracuse Chamber of Commerce, H. C. 
Clark, Sec., Syracuse. 


OHIO. 
Cleveland Chamber of Commerce, Munson 
A. Havens, Sec., Cleveland. 


Seaihdicaieidled 
WASHINGTON. 

Paci4c Coast Lumber Manufacturers’ As- 

S0c:ation, Victor H. Beckman, Sec., 603 
Lumber Exchange, Seattle. 


. WISCONSIN. 
Merchants’ and Manufacturers’ Assocla- 


» Wm. G. Bruce, Sec., 46 University 


Bldg., Milwaukee. 
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COMPLAINTS BEFORE COMMISSION 


Digest of Petitions Lodged with Interstate Commerce Board During 


Past Week 





American Hay Co. of Townley, N. J. 


(office, 24 Stone street, New York), 
vs. L, V. (3064). 

Complainant alleges that about 
1899 it constructed a hay shed at 
Townley, N. J., and has since main- 
tained the same and other facilities 
at said place, and that at the time 
the said hay shed was established 
the defendant made no charge for 
stop-off, reconsigning, re-billing, re- 
loading, or other handling of hay 
and straw, at complainant’s plant, 
at Townley, but that effective Oct. 
1, 1906, defendant filed a tariff 
which provided for a stop-off charge 
for hay at Townley, of $2 per car 
in addition to the rate from origin 
to destination; also that, effective 
August 27, 1906, defendant filed a 
general diversion circular to the 
rules which apply at Townley, and 
that Sayre, Pa., was exempted from 
the provisions of said circular. 

Complainant alleges that the de- 
fendant exacts and receives $2 per 
car for stop-off of hay and straw 
at said Townley, N. J., while it 
does not exact or receive anything 
for stop-off for the same commodi- 
ties at Jersey City and Oak Island, 
N. J., and Sayre, Pa., although per- 
forming for shippers a like and 
contemporaneous service, in re- 
spect of the transportation of the 
same commodities under circum- 
stances and conditions similar, all 
of which is in violation of sec- 
tion 1, 

Reparation is asked in the sum 
of $6,727.60. 

Daish & Howard, attorneys for 
complainant, Washington, D. C. 


Bentley, C. S., of Chicago, Ill. vs. 


C. & N. W. (3058). 

Complainant alleges that for ship- 
ments of barley in carloads, from 
Mapleton, Ia., August 21 and Sep- 
tember 7, 1908, to Chicago, it or- 
dered cars of 60,000 lbs, capacity, 
such weight being ample to accom- 
modate the shipments. Claim is 
made that the carrier, however, fur- 
nished cars of 75,000 lbs. minimum, 
much larger than was needed. 

This complaint embraces similar 
charges against the same carrier 
by Bogert, Maltby & Co. and Low- 
ell, Hoit & Co., all of Chicago. 

W. M. Hopkins, attorney for 
complainant, 83 Board of Trade, 
Chicago, Ill. 


Commercial Club of Omaha, Neb., vs. 


Cc. B. & Q, and 105 other defend- 
ants (3056). 

Complainant alleges that for 
many years prior to 1908 the de- 
fendants either published or con- 
curred in a rate of 23c per 100 Ibs. 
freight on lumber in carloads from 
points in - Mississippi, Louisiana, 


Arkansas and Texas to Omaha, 
South Omaha, 
Bluffs, Ia, 


Neb., and Council 


Isbell, Brown 


Complainant claims that the pres- 
ent rate of 26%c is excessive and 
unreasonable, and asks that the 
23c rate be restored. 

& Co. of Lansing, 
Mich., vs. L. S. & M. S., Ill. Cent. 
and Tex, & Pac. (3059). 

Complainant alleges that 37c is 
the present and the proper rate on 
dried beans in carloads, from Dia- 
monddale, Mich., to Plaquemine, 
La., and also was the proper rate 
on Oct. 26, 1909, and that any rate 
above 37c is excessive and unrea- 
sonable, 


In the matter of extra fare paid by 


Passengers by reason of the non- 
validation of the return portions of 
limited excursion tickets (3063). 

The special case herein referred 
to covers non-validation of the re- 
turn portion of a ticket from Las 
Vegas, Nev., to Goldfield, Nev., of 
a round trip from Goldfield, Nev., 
to Omaha, Neb. 

Complainant in this case was 
subjected to an additional payment 
of $11.55, account of the return 
portion of the ticket not having 
been validated at Omaha, certain 
carriers concurring in the tariff 
under which the ticket was issued 
having honored the return portion 
thereof. 


™ the matter of discriminations in 


the use of wharfage facilities at 
Pensacola, Fla, (3054). 

An order by the Interstate Com- 
merce Commission that an inves- 
tigation be instituted. The L, & 
N. R. R. Co. and Gulf Transit Co. 


are made defendants in this ac- 
tion, 
Lebanon Paper Co., The, of San 


Francisco, Cal., vs. 
al. (3055). — 

Complainant alleges that it has 
been charged $1.88 freight on one 
carload of alum from Chicago 
Heights, Ill., to Lebanon, Ore., June 
29, 1906, and claims that 87c was 
the proper rate, and that such lat- 
ter rate was in effect via other 
routes at the time of this ship- 
ment. . 

J. O. Bracken, attorney for com- 
plainant, San Francisco, Cal. 


Sou. Pac. et 


Morris, S., Co. of Chicago, Ill., vs. L. 


Ss. & M. S, and Indiana Harbor 
Belt (3060). 
Complainant alleges that pre- 
vious to December 31, 1908, de- 
fendants charged 30c per gross ton 
freight on scrap iron in carloads, 
from Chicago, Ill., to Indiana Har- 
bor, and that from Jan. 1, 1909, 
until May 31, 1909, the rate was 
increased to $6 per car, but that 
after May 31, 1909, the rate of 30c 
per 100 Ibs. was restored. 
Complainant alleges that 30c 
was and is the proper rate, and 
asks reparation in the sum of 
$795.02, to cover the higher rate 
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charged it on shipments made be- 
tween January and May, 1909. 
Reiter, Curtis & Hill of Tihiladelphia, 
Pa., vs. N. Y. Susq. & W. (3062). 
Complainant alleges that in June, 
1908, being about to construct a 
section of railroad near Vails, N. 
J.. and contemplating the _ship- 
ment of a large amount of machin- 
ery and equipment, complainants 
made application to the defendant 
for the installation of a private 
siding at Vails, N. J. Claim is 
made that by reason of the fault, 
neglect and delay of defendant in 
constructing said siding, the com- 
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plainant has been subjected to an 
unjust demurrage charge of $1,067. 


River Bros. Co. of Los Angeles, Cal., 


vs. Wells, Fargo & Co. (3061). 
Complainant alleges that the 
rates on fruits and vegetables, from 
Los Angeles, Cal., to Bisbee, Doug- 
las, Phoenix, Tucson, Prescott, Yu- 
ma, Winslow and Nogales, Ariz., 
Goldfield and Searchlight, Nev., Al- 
buquerque and Gallup, N. M., and 
Milford, Utah, are excessive and 
unjust. Complaint is also made of 
the 3%c carload rate from Cali- 
fornia points to New York City. 


Williams, Nathan B., of Fayetteville, 


Ark., vs. Wells, Fargo & Co. (3057). 





Complainant alleges that defend 
ant is daily unlawfully engaged jp 
the carriage, for hire, of packets 
weighing four pounds and less, also 
single books, over post routes eg. 
tablished by law, between various 
places and especially between §t, 
Louis, Mo., and Fayetteville, Ark, 

Complainant claims that the Con. 
gress of the United States hag 
committed the carriage of packets 
weighing under four pounds and 
single books to the mails of the 
country, and has made it unlawful 
for any private express to carry 
the same. 















Craffic World Changes 


George W. Sterling has been appointed freight traffic 





manager of the Metropolitan Steamship company, with - 


‘office at 407 West Fourteenth street, New York. 

The Kansas City, Mexico & Orient railway has 
opened offices at New York City, with W. P. Snyder, 
formerly with the Grand Trunk, in charge as general 
eastern agent. 

E. J. Naylor has been appointed general agent of 
the traffic department of the Toledo, St. Louis & West- 
ern, Chicago & Alton, Minneapolis & St. Louis and Iowa 
Central railways, with offices at Los Angeles, Cal. R. M. 
Jenks has been made traveling freight agent for the 
same roads, and he, too, will have his headquarters at 
Los Angeles. 

Wells, Fargo & Co. have been appointed European 
representatives ofthe Chicago, Milwaukee & St. Paul 
railway for the solicitation of import freight traffic 
through North Atlantic seaboard ports destined to points 
on or reached via the St. Paul. Inquiries concerning 
through rates, bills of lading, etc., should be addressed 
to the foreign department of the express company, W. R. 
Huntley, foreign agent, 51 Broadway, New York city. 

John B. Dutcher, general live stock agent of the New 
York Central & Hudson River railroad, has retired under 
the pension system and the live stock department has 
been abolished. Live stock and fresh meat traffic, will 

hereafter be in charge of the general freight agents. 
; Charles I. Johnson has been appointed chief of tariff 
bureau of the New York Central and West Shore rail- 
roads, vice A. C. Rudolf, assigned to other duties. 

H. G. Thompson has been appointed commercial 
agent of the Minneapolis & St. Louis and the Iowa Cen- 
tral railways at Chicago, vice F. B. Townsend. A. K. 
Handy has been appointed genefal eastern freight agent 
of the same lines, with office at New York, N. Y., vice 
J. A. Martin, transferred. 

R. M. Baumgardner has been appointed New England 
freight agent of the Clover Leaf-Alton, Minneapolis & 
St. Louis and Iowa Central lines, with offices at Boston, 
Mass., and F. B. Townsend has been appointed coal 
freight agent of the same roads, with headquarters in 
the Railway Exchange building, Chicago, Il. 

f James S. Bartle, general eastern freight agent of the 
Santa Fe, has been appointed assistant freight traffic 
manager of that system, with offices in Chicago. 

Joseph Hodgson, Jr., has been appointed freight 


- 







traffic manager of the New York & Cuba Mail Steamship 
company, vice William HB. Bird, Jr., resigned. 

J. A. Martin has been appointed assistant general 
eastern agent of the Chicago, Burlington & Quincy, with 
headquarters in New York, N. Y. . 

W. J. Stairiker has been appointed traveling’ freight 
agent of the Delaware & Hudson company, with office 
at Philadelphia, Pa., vice G. I. Israel, transferred. 

Joseph Hattendorf has been appointed assistant gen- 
eral freight agent of the Illinois Central, Yazoo & Missis- 
sippi Valley and Indianapolis Southern railroads, with 
headquarters at Chicago, III. 

The Illinois Central railroad—Southern Lines—has 
announced the following appointments: J. J. McManus, 
commercial agent at Jacksonville, Fla., vice J. L. Dur 
rett, promoted; F. P. Redman, commercial agent at Dal 
las, Tex., vice Mr. McManus and Willis Hitzing, commer- 
cial agent at Nashville, Tenn., vice Mr. Redman. 

B. E. Morgan has been appointed general freight 
agent of the New York, Chicago & St. Louis railroad, 
vice James Webster, promoted. 

J. H. Geagan has been appointed general freight,ama 
passenger agent of the Tremont & Gulf railway, with 
offices at Winnfield, La., vice Alfred Mead, resigned. 

Frank E. Payne of Jeffersonvile, Ind., has _ been 
appointed a member of the Indiana state railroad com- 
mission, vice Henry M. Dowling, resigned, The new 
commissioner is a railroad engineer, having spent twenty 
years in the service of the Pennsylvania lines in various 
capacities. 

F. E. Rownd has been appointed traveling freight 
agent of the Cotton Belt Route, with headquarters at 
Kansas City, Mo. 

John C. Forester, general freight agent of the Ohio 
Electric system, has resigned and will engage in mercan- 
tile business in Cincinnati, O. 

L. B. Williams has been appointed soliciting and 
Isaac Benson traveling freight agent of the St. Louis & 
San Francisco railroad, with headquarters at Cineil- 
nati, O. 

J. D, Saddler, district freight and passenger agent 
of the Ohio Electric lines at Columbus, O., has resigned 
to engage in other business. 

H. F. West, division freight agent of the New York 
Central & Hudson River railroad, has been transferred 
from Syracuse to Rochester, N. Y. R. C. Hopkins, com 
mercial agent at Rochester, succeeds Mr. West at Syrm 
cuse, 

The Chicago, Rock Island & Pacific has announced 
the following changes in its freight traffic department: 


H. W. Morrison, general freight agent at» Little Rock, 
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Ark, has been made assistant freight traffic manager, 
with headquarters at the same place, and his former 
position has been abolished; H. A. Snyder, assistant gen- 


eral freight agent, has been promoted to the post of 


general freight agent, with headquarters at Chicago, III., 
yice T. H. Simmons, assigned to other duties; T. A. 
Gantt, chief clerk in the general freight department of 
the system at Chicago, has been advanced to the office 
of assistant general freight agent at the same place; 
R. G. Brown, assistant general freight agent at Miuneap- 
dis, Minn., has been transferred to Kansas City, Mo., 
and made general freight agent at that place; George E. 
White, commercial agent at Chicago, has been appointed 
general agent in the same city, vice T. O. Jennings, who 
remains with the Frisco system, and J. I. Hazzard, so- 
liciting freight agent at Chicago, succeeds Mr. White. 


Per Diem Question Unsettled 


It has been announced that the special letter ballot 
taken by the American Railway association on the ques- 
tion of increasing the present per diem charges on cars 
has been defeated, but a call has been issued for a 
special meeting to be held at New York January 27 at 
which the subject will again be taken up. 

At present the rate one railroad must pay another 
for the use of the latter’s cars is 25 cents per day. 
Prior to the high surpluses of the panic period, the rate 
had been double that amount. At the meeting of the 
executive committee of the association, held here in 
November, three reports advocating an increase over the 
present charge were submitted. One asked that the rate 
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be made 30, another 35 and another 40 cents per day. 
These rates were voted upon by the members by letter 
ballot and all three propositions were defeated- 


Worth Remembering 





The following aphorisms are taken from the second 
edition of the constitution and by-laws of the Freight 
Traffic Clerks’ club of St. Louis, an organization of the 
employes of transportation companies who are engaged 
in compiling or interpreting freight tariffs: 

“The freight tariff is the trolley wire of commerce, 
electrified from the power house of supply and demand. 

“Familiarity with the freight tariff formerly was an 
accomplishment; it is now an absolute necessity. 

“An ounce of understanding of the freight tariff at 
time of shipment will prevent a pound of overcharge 
claims afterward. 

“Where ignorance of the tariff is bliss, it is folly te 
study it—provided you have money to burn.” 


WANTED 
Copies of the Traffic Bulletin, dated December 25, 


1909. The Traffic Service Bureau, 126 Market Street, 
Chicago, ll. 










WANTED 


Railroad rate man and statistician. One who has had 
extensive experience and ts thoroughly familiar with 
traffic and rate matters. My1, Traffic Bulletin. 








YOU WANT FACTS 


Not Fables, When You Are Tracing Shipments 


Weather conditions and congestion make it impossible 
to handle business as promptly as we would hke, but we 
can and do give reliable information regarding the location 


or movement of cars on our rails. 


Let us hear from you when we can help you. 


THE BELT RAILWAY COMPANY OF CHICAGO 
Room 43, Dearborn Station, Chicago 





BEBBSBESERS SEESBREEEBEBERB SESE EE EES 


F. A. SPINK 
Traffic Manager 
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Railway Solicitors for sub- 
scriptions to The 605 
Necessities Traffic Service Bu- |} 
reau and to The Traf- Si eee. 











Six months 
Three mon: 
Single copi 
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High-Grade Rubber Goods, Fire Hose, Hose for 
all kinds of Pneumatic Tools, Gaskets, Reels, 
Nozzles, Fire Hose Carts, Rubber Cement, 
P. & W. Rubber Preservative, Rubber Boots, 
Leather-Soled Rubber Boots, Upholsterers’ 
Leather, Gimp, Leather Head Nails, Brass 
Nails, Leather and Silk Fringes, Cocoa and 
Rubber Matting, Carpets, Cab Cushions, Cab 
Curtains, Nut Locks of all patterns and sizes. 


fic Bulletin. 

We have an ex- 
tremely liberal prop- 
Osition to make to 
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